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BBEJIEHUE

1. Yupexnénnas EBponeiickoli KOHBEHITMEH IO TpaBaM 4YenioBeka (nanee «KoHBeHIHs)
CHCTEMa 3alllUTHl MpaB M OCHOBHBIX CBOOOJ Oa3zuMpyeTcs Ha MPHHLUIE CyOCHAMAPHOCTH.
3agaya 1o odbecnedyeHuto GyHKIIMOHUPOBAHUS ATOM CUCTEMBI BO3J1araeTcsi B IEPBYIO OUYEpeEb
Ha rocyaapcTBa — yyacTHUKM KonBeHuu. 1 Toibko Korja rocynapcTBa He CIIPaBIISIFOTCS CO
CBOMMH OOSI3aHHOCTSIMH, B JIeJI0 BCTymaeT EBpomeiickuii cyq mo mpaBaMm uesoBeka (maiee
«Cyn»).

CtpacOyprckuii KOHTPOJIBHBIA MEXaHW3M dYallle BCETO MPUBOJUTCS B ACHCTBHE Toaayei
UHIMBUAYaIbHOM kano0bl. [IpaBoM Ha Takyro mojgauy obianaet o0o0e JIMIO, IPUANIECKOES
win pusnueckoe, HaxoAdleecs Mo IOPUCAUKIMENH IroCyIapcTB — y4acTHUKOB KOHBEHIMH.
[lonmyuaercs, YTO Kpyr TOTCHIMAIbHBIX 3asBUTENCH Kajmo0 Ype3BBIYAWHO IIHUPOK.
K BoceMucTaM MuwuinoHam xuteneid bonbimoit EBpornbl, a Takke rpakiaHaM HEEBPOIEHCKUX
roCyAapcTB, NPOXKMUBAIOIIMM B EBpome uinu cieqyromuM TpaH3UTOM IO €€ TEeppUTOpUH,
cienyeT npuOaBUTh MUJUTMOHBI acCOLUalUi, (POHI0B, MOJUTHYECKUX HApTHH, IpeANpUATHN
u T.1. W 3TO He cuMTas 1ML, NOANANAOMUX 0] IOPUCAUKIHNIO FOCYAAPCTB — YYAaCTHUKOB
KoHBeHLIUM 3KCTEpPUTOPUANBHO. DTO NPOUCXOAMT B TeX CllydasX, KOIJla TOCYyAapcTBa-
YYaCTHHUKHU COBEPIIAIOT ONPEACIEHHBIE ICUCTBHS 3a MPEIEIaMU CBOEN TEPPUTOPHH.

Bort yxe mHoro e, kak CyJ1 TOHET B MOTOKE WHAMBUIYIBHBIX Kano0. [IpuunHoit ToMy
ciyxat pasnuunble (akropsl. [lo coctosuuio Ha 31 aBrycra 2010 roga Ha paccMOTpeHHUU
Cyna Haxomunochk 6osee 130 000 xano6. OmHako mogassioniee OOJBITUHCTBO ITUX K00
(6onee 95 %) oTkiioHsIETCSt 06€3 PACCMOTPEHHUs MO CYIIECTBY B CHIIy HECOOJIIOJCHHUS KaKOro-
au00 W3 KPUTEPHEB INPHEMIIEMOCTH, ycTaHOBIEHHbIX B KonBeHnuu. Takas cutyanus He
BeIroiHa HUKOMY. C onHoi cTtopoHsl, Cya, Oyayun 0Os3aHHBIM OTpearupoBaTh HA KaxIylo
*ano0y, He MMEET BO3MOXKHOCTHU CIIPABUTHCS B Pa3yMHBIE CPOKM C JieJlaMH, TPeOyIOIUMHU
paccMoTpenust mo cymectBy. C Apyroi CTOPOHBI, JECSATKHM ThICSY 3asgBUTENEH HEU30EKHO
HOJIY4aroT 0TKa3, U 3a4aCTYI0 9TO MPOUCXOJUT CILyCTs FOJIbl OCIE MOJauH HKaJIO00bI.

2. TocynapctBa — y4yacTHUKM KoHBeHIMH, paBHO Kak M cam Cya M €ro cekperapuar
HaXOJATCS B IOCTOSIHHOM ITOMCKE BApUAHTOB PELICHUS 3TON MPOOIEMBbI, BE/lb HA KOHY CTOUT
Bompoc 3¢dexTuBHOrO OoTNpasieHus npaBocyaus. OnHONM U3 caMbIX 3aMETHBIX MEp Ha 3TOM
nyTu crano npunarue [Iporokona Ne 14 k KonBeHuu. OTOT JOKYMEHT NpPEAyCMaTPUBAET, B
YaCTHOCTH, BO3MOYKHOCTh PACCMOTPEHMS 3aBEAOMO HENPHEMJIEMBIX JKal00 €IMHOIUYHBIM
CylbE, KOTOPOMY IMOMOTaeT HecyAeOHbIM nokaaauuk. Panee Takue »anoObl MOCTyNalau Ha
paccMoTpeHHre KoMutera u3 Tpéx cyaeil. Ilporokon, BcrynuBmmii B cuiny | utons 2010 rona,
BBEI TAK)KE HOBBIM KPUTEPHUH TPUEMIICMOCTH, CBS3aHHBIN C pa3MepoM yIiepoa, HAaHeCEHHOTO
3agBUTEN0. llenb HOBOBBENEHUS — COKpALICHHWE YHUCia Kanod, MOJaBaeMbIX JUIAMM, HE
IpeTePIEBIINMHI 3HAYUTEIILHOTO yIepoa.

19 despans 2010 rona npeacraButenu 47 rocyaapcrs-wieHoB Cosera EBpornbl cobpanuck
B Unrepnakene (I1IBelinapust) nns obcyxnenus Oyayuiero Cyaa u, B 0cCOOEHHOCTH, BOIIpoca
€ro Meperpy>KeHHOCTH, BBI3BAHHOM MOCTYMJIEHHEM OIPOMHOI0 KOJIMYECTBA HEMPHEMIIEMbIX
*ano6. B ouepenHol pa3 MOJYEpKHYB B TOPKECTBEHHOM AEKJIApalii LIEHTPAIbHYIO POJb
Cyna B eBpONEHMCKOM cUCTeMe 3alluThl MpPaB M OCHOBHBIX CBOOOJ, TOCYIapCTBa-4JICHBI
00s13aMCh TOBBICUTH APPEKTUBHOCTh paboTel Cynma 0e3 ymepba mpaBy 3asBHUTENCH Ha
1oJjauy UHAUBUIYaJIbHOM Kal00BbI.

3. Wpes mpenocTaBUTh B PaCIOpPSHKEHHE TMOTCHIMAIBHBIX 3asgBHTENECH OOBEKTUBHYIO U
HOJHYI0 MH(OPMAIUIO O MpoLeAype MOoJauu KaloObl U O KPUTEPUAX MPUEMIIEMOCTH Hallla
OykBasibHOE oTpakeHue B myHKTe C-6 (a) m (b) MuTepnakenckoit nexnaparuu. Hactosmee
IPaKTUYECKOE PYKOBOJCTBO 10 YCIOBUSAM NMPUEMIIEMOCTH MHIUBUAYAIBHBIX KaJI00 UCXOAUT
KaK pa3 u3 3Toro kourekcra. OHO ObUTO pa3paboTaHo paau (HOPMHUPOBAHMS Y YUTATENS OoJiee
SCHOTO W TOJPOOHOro TMpeJCTaBIEHUs] 00 YCIOBHSIX NpUEMIIEMOCTH >kajo0. 3anaueit
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

HACTOAIIETO PYKOBOJCTBA SIBJISIETCS, C OJHON CTOPOHBI, OrpaHWYEHHE NMPUTOKA Kajol, He
MMEIOLINX HUKAKUX [IAHCOB JIOMTH 10 CTaJUU PELICHUs 110 CYLIECTBY, a C JPYrOl CTOPOHBI —
COJICHCTBUE TOMY, YTOOBI KaJlOObI, COOTBETCTBYIOIIME KPUTEPUSIM TMPUEMIIEMOCTH,
OPOXOJMWJIM 3TOT TECT Ha IMPHEMJIEMOCTb. B HacTosimiee Bpems OOJBIIMHCTBO kaioO,
YIOBJIETBOPSIOUIMX KPUTEPHUSAM MPUEMJIEMOCTH, pPACCMAaTPUBAIOTCS OJHOBPEMEHHO Ha
IIpeIMET MPUEMIIEMOCTH U 110 CYLIECTBY, UTO YIIPOLIAET U YCKOPSET MPOLETYPY .-

DTOT HACBINIEHHBIM WHpOpManMe JAOKYMEHT aapecoBaH, TJIaBHBIM  00pazoM,
NPaKTUKYIOIIUM FOpPHCTaM, M, MPEXIEe BCEro, aJBoKaTaM, KOTOpble OyIyT MpenCcTaBIsATh
sasButeneit B Cyae. llupokoit mybnuke OyaeT nmpeAcTaBieH APYrol JOKYMEHT, HaMCaHHBINA
B Oonee mpoctoii (opme u 0Oe3 HMCMONB30BAHMS CIOKHBIX TEXHHUUYECKUX TEPMUHOB. ITO
CBOETO pojia IeJarorudeckoe mocobue OyIeT paccuuTaHO Ha MeHee HH()OPMUPOBAHHOTO
YUTaTEeNs.

Bce xputepun npuemieMocTH, 3aKperi€HHbIe B cTaThe 34 (MHAMBHUAYaIbHbIE Kal00bl) U
ctatbe 35 (ycrnoBus mpuemiieMoct) KoHBEHIMN, paccCMaTpUBAIOTCS B CBETE MPEIEACHTHOM
npakTuku Cyna. EcrecTBeHHO, HEKOTOpBIE MOHATHS, TaKUe KaK HIECTUMECSYHBIM CPOK U, B
MEHBIIICH CTENeHH, HCUepIIaHue BHYTPEHHUX CPEJICTB, OMUCATh JIerde, YeM OCTalIbHbIE, TAKHe
KaK, HallpUMep, «sIBHasi HEOOOCHOBAHHOCTHY», KOTOPYIO MOXHO aHAJIM3UPOBATh NMPAKTUYECKU
no 6eckoHeyHOCTH, Ui koMmreteHuio Cyna ratione materiae unu ratione personae. Kpome
TOT0, €CTh OTAEJbHBIE CTaTbHM, HA KOTOPbIE 3asBUTENIM CCHUIAIOTCS HAMHOTO Yalle, YeM Ha
JIpyTHe, eCTh OTIEIbHBIE TOCYAapCTBa, KOTOPhIE HE paTU(UIMPOBAIU BCE JOMOIHUTEIbHBIE
npoTokoibl K KOHBEHIMM WM CcAelald OrOBOPKU OTHOCHUTEIBHO C(epbl NPUMEHEHHS
OTIENbHBIX HOpM. Peakue ciiydan MeEXrocyJapCTBEHHBIX >Kalo0 HE OXBaThIBAIOTCS
HACTOALIUM JTIOKyMEHTOM, TaK KaK MX pacCMOTPEHHUE OCYILECTBISETCS C CYLECTBEHHO MHBIX
no3unii. YTo ke 10 HOBOTO KPHUTEPHUS MPHUEMIIEMOCTH, YUHTHIBasi, 4To [Iportokom Ne 14
BCTYNMJI B CHJIYy COBCEM HEIAaBHO, HA HACTOSIIMA MOMEHT CIUIIKOM pPAHO MbITaThCs
NpEICTaBUTh YETKYI0 KapTUHY TNpeueaeHTHON mnpaktuku Cyna 1o 3TOMY BOIPOCY.
Hacrosimee pykoBOJACTBO, HE TPETCHAYsS Ha HWCUEPIBIBAIOIIYI0 TOJTHOTY, OyAer
choKycrpoBaHO Ha Hanbosiee pacnpoCTPaHEHHBIX MPABOBBIX CUTYAIUSIX.

4. PykoBOACTBO OBUIO TOJATOTOBIECHO CiIyx)00i topuckoncyibra Cyma. OHO HE HUMEeT
oOs3arensHOM cunbl s Cyna MO BOMpOcaM TOJNKOBAHHS KPUTEPHEB MPUEMIIEMOCTH.
ConeprkaHue pyKOBOJICTBA OYJIET PEryJIipHO OOHOBIATHCS. DTOT JOKYMEHT ObUT M3HAYAIBHO
HamucaH Ha (pPaHIly3CKOM U aHIJIMICKOM $3bIKaX, HO OH Takxke OyaeT mepeBenéH Ha
HEKOTOpble Apyrue si3blku. [Ipuoputer nmpu 3ToM OyAeT oTnaH O(QUIMANBHBIM SI3bIKAM TEX
rOCyAapCTB, NPomue KOTOPHIX MoAa&Tcsi HanOobIee KOINYECTBO kaoo.

5. Benen 3a ompeneneHueM MOHATUN «UHAWBUIYyalIbHAs )Kalo0a» M «CTATyC KEPTBBDY,
nocleAyeT aHalu3 MpOIeCcCyalbHBIX  OCHOBaHMU  Hempuemiemoctu xkamnod (D),
IOPUCIUKIIMOHHBIX OCHOBAHUN HENPUEMIIEMOCTH, CBsA3aHHbIX ¢ komrereHueil Cyna (1), u,
HAKOHEI[, MAaTEePUAIbHBIX OCHOBAHMI HEMPUEMIIEMOCTH, CBS3aHHBIX C CYIIECTBOM
paccmatpuBaeMbix aen (11I).

A. NnauBuayajbHasi ;Kajnoda

Cmamus 34 — Hnousuoyanvhoie yneanoowt

«Cyn MOXET TMPUHUMAThH KaJIOOBI OT JIO00TO0 (PU3WYECKOTO JIHIA, 000 HEMpaBUTEIHCTBEHHOM
OpraHM3alli{ WU JIIOOOW TpYIIBl YacTHBIX JIMI, KOTOpPbIE yTBEP)KIAIOT, YTO SIBIJIUCH >KEPTBAMHU
HapymeHus: ogHoi u3 Bricokux JloroBapuBatommxcst CTOPOH WX IpaB, MPU3HAHHBIX B HACTOSIIEH
Konenmun unn B [Iporokonax k Hell. Beicokue JloroBapuBatontuecss CTOPOHBI 00S3YIOTCS HUKOUM
00pa3oM He MPensTCTBOBaTh 3PPEKTUBHOMY OCYIIESCTBICHHIO 3TOTO IIPABa.»
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

1. IIpeomem nopmoi

6. Cratess 34, mpoBo3rjamarolias IpaBO HAa WHAWBUAYAIbHYIO XKajloOy, Haaenuia
YeJIOBEeKa HACTOSAIIUM IPaBOM HHHUIMHPOBATH IOPUIUYECKHI Mpolecc Ha MEXIyHAPOJIHOM
ypoBHe. OHa ke, OyIyud «KIIOYEBBIM 3JEMEHTOM MEXaHHU3Ma» 3alllUThl MpaB 4YeJIOBEKa
(Loizidou npomus Typyuu' (upemsapurensHsie Bospaxenus), § 70; Mamatkulov u Askarov
npomue Typyuu [bonbuias Ilanara, mamee «bIl»], §§ 100 u 122), BeicTynaer OoJHUM U3
TJIaBHBIX CTOJIOB 3P PEeKTUBHOCTU Beel cuctembl KoHBEeHINH.

7. KOHBEHIMS — 3TO JKUBOM MHCTPYMEHT, U TOJIKOBAaThCS OHA JOJIKHA B CBETE YCJIOBMM
CErOAHSIIHEr0 JHSA. OTO TMpEeUeACHTHOE TIOJOKEHUE  pPACIpoCTpaHseTcss ¢ Ha
npoleccyaabHble HOPMBI, Takue Kak cTatbs 34 (Loizidou npomus Typyuu (npenBapuTelbHbIC
BO3paxxeHus), § 71).

2. Cmamyc ycanoowl

8. Cdepa nmpuMeHeHus: M000€ YaCTHOE JIMIO BIPAaBE PACCUMTHIBATH Ha 3alIUTY, €CIU
IpeojiaracMoe HapyIIeHHEe CO CTOPOHBI TOCYJapCTBa — y4acTHHKA KOHBEHIMH HMEIO
MECTO B MpeJeiax IOPUCAUKIIUU 3TOT0 TOCyJapcTBa ¢ TOYKHM 3peHusi crathu | KoHBeHium.
(Van der Tang npomue Ucnanuu, § 53). Kepta He 00s13aHa yTOUHSTH, KaKasi UIMEHHO CTaThs
ObL1a HapyeHa (Guzzardi npomus Umanuu, § 61).

9. Obnamarenu TpaBa MOAAYM KAIOOBI: JHO00E (DH3MYECKOE WM FOPHIUICCKOE JUI0
MOJKET BOCIIOJIb30BAaThCS CBOMM TPaBOM Ha HMHIWBUIYyalbHOE oOpamieHue. HarmonanpHas
MIPUHA]IC)KHOCTD JIMIIA, €T0 MECTO JKUTEIHCTBA, TPAXKIAHCKHIA CTATyC, TPABOBOE ITOJIOKCHHE
WJIH MPAaBOCTIOCOOHOCTH 3HAYEHHs HE UMEIOT (MaTh, TUIIEHHAS POIUTENbCKUX MpaB (Scozzari
u Giunta npomue Hmanuu [BI1], § 138), wnmm HecoBepuieHHONCTHUN (A. npomus
Coeounénnozco Koponescmea), WM IOPUAMYECKHA HENEECIIOCOOHOE IIMIO, HE HMeEIoIee
corjlacusi CBOero onekyHa (Zehentner npomue Ascmpuu, §§ 39 u nanee).

Jltobast HempaBUTENBCTBEHHAS OpPraHM3AIlMs B HIMPOKOM CMBICIE, 33 HCKIIOUYEHHUEM TeX,
KOTOPBIC OCYIIECTBIISIFOT MPEPOTaTUBBI ITyOJIMYHON BIIACTH, MOYKET BOCIIOJIH30BATHCS CBOMM
NpaBOM Ha WHAUBUAyaldbHOe oOpamieHue. [lo MOBOAY IOPUIMYECKUX IHIl U3 CQEpbl
MyOJIMYHOTO TpaBa, HE OCYIIECTBISIOMIMX MPEPOTaTUB IMyOIMYHON BIAcTH, cM. (Les saints
monasteres npomus I peyuu, § 49, u Radio France u opyeue npomueé @panyuu (peuieHue,
nanee «pemry), §§ 24-26) m 1Mo MOBOAY TEX JIMIl, KOTOPHIC FOPUIUYCCKH M (PUHAHCOBO
He3aBUCHUMBI OT rocynapctBa (Compagnie de navigation de la République islamique d'Iran
npomus Typyuu, §§ 80-81, unu Unédic npomue Opanyuu, §§ 48-59).

C npyroil cTOpoHbBI, MyHULUNANbHBIE OOpa3zoBaHus (Ayuntamiento de Mula npomue
Hcnanuu  (pemi.)) wivm WX TOApA3ENeHUs, OTYACTH HAACJIEHHBIC IyOJIHMYHBIMU
nonHoMouusAMU (Section de commune d'Antilly npomue @panyuu (petl.)), He MOTYT MOJaBaTh
K00y Ha OCHOBaHHHM cTaThu 34 (cM. Takxke Dosemealti Beleyiyesi npomus Typyuu (pemL.)).

Jlrobas rpymma 4acTHBIX JUI peyb HAET 0 HedOopMaTbHOM U, Yallle BCEro, BPEMEHHOM
00BEIMHEHUN HECKOJIBKUX JIHI] (e70 «o sa3vbikax 6 benveuuy). OnHaKo opraHbl MECTHOTO
CaMOYIPaBJICHUS, PAaBHO KaK M APYrHe OpPraHbl BIACTH HE MOTYT MOJaBaTh >KajloObl 4yepes
(GU3MYECKUX JHI, pabOTAIIUX B ATHX OpraHax WIM MPEICTABISIONINX WX, MMOCKOJBKY
kKanoba KacaeTcsl JCHCTBHI ToCyIapcTBa, OT KOTOPOTO 3TH OpPTraHbl 3aBUCAT U OT UMEHHU
KOTOPOT'O OCYIIECTBIIAIOT MyOIu4HYI0 Biacth (Demirbas u opyeue npomue Typyuu (petL.)).

1. Tumepccbulkn BeAyT K OpPWUTHHANBHOMY TEKCTy IUTHPYEMOTO TIOCTAHOBJICHUS WM peIIeHus Ha
(hpaHIly3CKOM WM aHTJIHICKOM s3bike (nBa oduimaneHbix s3bika Cyga). UdraTenb TakKe MOXKET
oOparuthest kK uHopMarronHoi 6ase Cyaa nmoa HazBanueM HUDOC, B KOTOpO# XpaHATCS MOCTaHOBICHHUS
U pCIICHUS Ha (PPaHIy3CKOM W/WJIM aHTJIMHACKOM sI3bIKaX, a TaKKe MEPEBOJBI HEKOTOPBIX JEJ Ha JPYTHE
SI3BIKH, BKJIFOYAsl PyCCKUI.
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10. Cratbs 34 He MO3BOJISACT JKaJoBaThCsl Ha HapyiieHue KonBenmuu abctpakTHo. Henb3st
JKAJIOBAaThCS HA HOPMY BHYTPEHHETO MpaBa JUIIb MOTOMY, YTO OHA, MPEANOJIOKHUTEILHO, HE
cootBercTByeT KouBenumm (Monnat npomue I[llsetiyapuu, §§ 31-32). KonBeHuus He
rapaHTupyeTr mnpaBa Ha actio popularis (Klass u opyeue npomus ['epmanuu, § 33; Parti
travailliste géorgien npomus I py3uu (peut.); Burden npomus Coedunénnoco Koponescmsa
[BIT], § 33).

11. XanoGa, momaBaeMass depe3 NPEACTABUTENS: €CIM 3asBUTEIb PEIIUT I0JaBaTh
XKaoOy HE CaMOCTOSITENTbHO, a Yepe3 BHIOPAHHOTO UM MPENICTABUTEINS, TO B COOTBETCTBUU C
npaBuiiom 45 § 3 Pernamenrta Cypa, 3aaBUTENb JOJIKEH MPEACTABUTH HAIJICKAIIMM 00pa3oM
MOJIMMCAaHHYIO JTOBEPEHHOCTh. BaykHO, 4TOOBI IpeCTaBUTENb MOT J0Ka3aTh (aKT MOTYYCHHUS
CIICIUATBHBIX U SICHO BBIPQXKCHHBIX YKa3aHUW OT JIMIA, CYUTAIOMIETO Ce0s KEPTBOU C TOUKHU
3peHusi cratbu 34 W OT UMEHU KOTOporo oH OyneTr Beictymath B Cyae (Post npomus
Huoepnanoos (pem.)). [1o moBoxy neWCTBUTEIBHOCTH AOBEPEHHOCTH: Aliev npomus I py3uu,
§§ 44-49. 1o moBoy ayTEHTHYHOCTH kanoosl Velikova npomus boneapuu, §§ 48-52.

12. 3noynorpebicHre TpaBOM HAa WHAMBHIyaJIbHOC OOpalleHHWe: OTHOCHTEIHHO
MOBE/ICHUS 3asBUTENs, HE COOTBETCTBYIOIIETO IIEJsIM IpaBa Ha oOpallleHue, CM. MOHSTHE
3JI0YTIOTPEOJICHUS TPAaBOM Ha WHAWBHUIyATbHOE OOpaIleHWe ¢ TOYKHU 3peHus crath 35 § 3
Konpenmuu: Mirolubovs u opyeue npomus Jlamsuu, §§ 62 u nanee.

3. Ce0600H0e ocyuiecmenenue npasa Ha odopauieHue

13. TIpaBo Ha oOpamienue B Cya UMeEeT aOCOIOTHBIA XapaKkTep W HE MOMJIC)KHT HUKAKHM
OTpaHHYEHUSM. ODTOT TMPHUHIMI TOJAPa3yMeBaeT CBOOOJHYIO TMEPENUCKYy C OpraHamMu
KonBenuuu (nepenucka ¢ JUMEHHBIMU cBOOOIBL: Peers npomus I peyuu, § 84; Kornakovs
npomue Jlameuu, §§ 157 u nanee). Cm. mo stoMmy Bompocy EBpomelickoe cornamienue,
KacaroIieecs JIMIl, y9acTBYIOUINX B MpoLeaypax EBporeiickoro cya 1mo nmpaBaM 4ejioBeKa OT
1996 roga (STCE 161).

14. HanmoHaslbHBIC OpraHbl BJIACTH HE JIOJDKHBI OKa3bIBaTh HHUKAKOTO JAaBJICHHUS Ha
3asiBUTENSA, KOTOpoe ObLI0 OBbl HAMpaBIIEHO HAa OTKAa3 OT >KajnoObl WM Ha W3MEHEHHe e&
comepkanus. Cyja TmonaraeT, 4YTo JaBJICHHEC MOXET NPUHUMATh (GOpMYy Kak MPsSMOTo
NPUHYKACHUS M OTKPOBEHHBIX AaKTOB 3allyTHMBaHHUS COCTOSBIIUXCS WM MOTEHIHATIBHBIX
3asBUTEJIEH, WICHOB MX CEMEW WIM HOPUINYECKUX NPEACTABUTENICH, TaK U KOCBEHHOIO
BO3/ICHICTBUS B BUJE HEMPSAMBIX HEYMECTHBIX KOHTakToB (Mamatkoulov u Askarov npomues
Typyuu [BIT], § 102).

Cyn paccmaTpuBaeT BOMNPOC O BIUSHUU 3allyTMBAaHUSA Ha OCYIIECTBICHHE TpaBa Ha
uHauBUayanbHoe obpaienue (Colibaba npomue Monooswi, § 68).

Oco0oe BHUMaHHE HEOOXOIUMO YAETATh YS3BUMOCTH MOJAIOIIETO Kajio0y JIMIIa, a TaKkxKe
PUCKY BO3MOXXKHOTO BO3ICWCTBUS HA HEro CO CTOPOHBI OpraHoB BiacT (lambor npomus
Pymotnuu (Ne 1), § 212). 3asgBuTenb MOXKET HAXOIUTHCA B OCOOCHHO HE3AIIUIIEHHON
CUTYaIll{, HAIPUMEDP, BO BPEMsI COJICPKAHUS 1O CTPAKEH, KOT/Ia €r0 KOHTAKThI C CeMbEH U
BHEITHUM MuUpoM orpanuuensl (Cotlet npomue Pymwinuu, § 71).

15. HeckonpKo 3aciry>KMBAOIINX BHUMAHHS IPUMEPOB:

— JIOTPOCHI, TPOBOIUMBIEC OpraHaMM Ha MPEIMET MOJauH Kanoobl: Akdivar u opyeue npomus
Typyuu [BIT], § 105; Tanrikulu npomus Typyuu [BIT], § 131;

— yrpo3bl BO30YAMTH YTrOJOBHOE JEIO0 npomue ajaBoKata 3asButens: Kurt npomus Typyuu,
§§ 159-165, wmnm xanoba opraHoB BIACTH Ha aJBOKaTa B XOAE BHYTPEHHUX
pazbuparenscts: McShane npomus Coedunénnozo Koponescmsa, § 151;

— MPHUHYXICHHE TOJHUIMEH aJBOKaTa M TEPEeBOMYMKA K Jadye OOBSICHEHUH IO TOBOIY
TpebOBaHUsI O CIpaBeUIMBON KomrieHcauuu: Fedotova npomue Poccuu, §§ 49-51; win
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

neno Riabov npomus Poccuu, §§ 53-65, B KOTOpOM MpEACTAaBUTEIh BJIIACTEH TOCYAapCTBa-
OTBETYHMKA PACHOPSAIAIICS TPOBECTH pacCleOBaHUE;

— 3ampeT Ha BCTpeUy 3asBUTENsI CO CBOMM aJIBOKATOM W BpadoMm: Boicenco npomus
Monoosuwr, §§ 158-159;

— HecoOmoieHne KOH(PUACHIIMAIBHOCTH Oece/l 3asBUTENSI C aJIBOKATOM B IEPETrOBOPHOM
nomemenuu: Oferta Plus SRL npomue Monodoswi, § 156;

— Yrpo3bl CO CTOPOHBI AJMUHHMCTPALUU HCHPABUTEIBHOIO YupexaeHus: Petra npomus
Pymvinuu, § 44;

— OTKa3 aJMHUHHUCTpAIlMU HCIPABUTEIBLHOTO YYPEXKICHUS OTHPaBUTh kajmody B Cya 1o
NPUYMHE HEUCUCPIIaHUs BHYTPCHHUX CPEJICTB MPaBOBOW 3amuThl: Nourmagomedov
npomus Poccuu, § 61;

— OKa3zaHWe JaBJEHUS Ha CBHUIETENsT B Jeine, nmogaHHoM B Cya 1o TOBOAY YCJIOBHUM
collepikaHus o cTpaxeit: Novinski npomue Poccuu, §§ 119 u nanee;

— 3aMEYaHHsd C LEeNbI0 3allyTHMBaHUA CO CTOPOHBI PYKOBOJCTBA TIOPHMBI, UIUTEIHHOE
HETPEAO0CTaBIICHUE KAHIICMAPCKUX MPUHAJICKHOCTEH s nepenucku ¢ CyaoM, a Takke
HEOOXOUMBIX KOMHI JOKYMEHTOB Aiisi otripaBku B Cyn: Gagiu npomue Pymeinuu, §§ 94 u
Janee;

— OTKa3 OpraHoB TMPEAOCTaBUTh HAXOMAIMIEMYCS TIOJ CTpa)xxed 3asBUTEII0 KOMUHU
JIOKYMEHTOB, HEOOX0AUMBIE JIJIs mofauu xanoosl B Cyn: Naydyon npomue Yrpaunei, § 68.

— 3alyTrMBaHUC W JIABJICHUE, KOTOPBHIM 3asBHUTEINb MOJBEPICs B CBSA3M C MoOJayveii KaaoObl B
Cyn: Lopata npomueé Poccuu, §§ 154-160.

16. OOcToATEenHCTBA KOHKPETHOTO J€JIa MOTYT CMSTYUTh CEPbE3HOCTH MPEAIOIaraeMoro
OTpaHWYEHUS TpaBa Ha WHAMBHIYaJbHOE oOpamieHue: Syssoyeva u opyeue npomus Jlameuu
(uckmouenue u3 cnucka) [BII], §§ 118 u manee. Cm. takxke aeno Holland npomus [llseyuu
(pemr.), B koropoM Cyn pemiui, 4TO YHHUYTOXKEHHE ayJquOo3aluch CyAeOHOro 3aceqaHus,
OCYIIECTBIEHHOE B COOTBETCTBUH C BHYTPECHHHM IPABOM JIO MCTCUYCHHUS IMICCTUMECIYHOTO
CpoKa JUIsl TIOJaud JKaNoObl, HE TMOBIUSUIO Ha 3()(PEKTHBHOE OCYIIECTBIICHUE 3asBUTEIEM
cBoero mpasa Ha oOpareHue B Cya. Cm. Takxe aeno Farcas npomus Pymuvinuu (perl.), B KOTOPOM
Cyna mocuuTan, 9To TpesrojaraeMas HEBO3MOXKHOCTD ISl 3asBUTCIIS-WHBAIHIA UCUYEPIATh
BHYTPCHHHE CpEJICTBA TPABOBOW 3allMTHI IO NPUYMHE HEOOOPYIOBAHHOCTH JOCTyIa B
yOJUYHBIC YUIPEXACHUS YISl JIUI] C OTPAaHWICHHBIMH (U3MYECKUMU BO3MOXKHOCTSIMHU HE
noBiusAia Ha 3 (PeKTUBHOE OCyIIECTBIEHUE 3asBUTEIEM CBOETO MpaBa Ha oOpaiienue B Cy.

4. Oba3annocmu 2ocyoapcmea-omeemuuKa

a) IIpasuio 39 Pernamenta Cyna

17. B cootBetcTBUM ¢ npaBuwiioM 39 cBoero PernamenTa, Cya MOXKET BBIHECTH pEILIEHUE O
MPUMEHEHUN TpeaBapuTenbHbiXx Mep (Mamatkoulov u Askarov npomus Typyuu [BII],
§§ 99-129). Ecnu Bmactu rocyaapcTBa-OoTBETUMKA HE CHENAIOT BCE, YTO ObUIO ObI pa3yMHO
caenatb sl MCToyiHeHHsT ykazaHus Cyna o TpeiBapUTEIbHBIX Mepax, cTartbsi 34 Oyxaer
Hapyuiena (Paladi npomue Monooswi [BI1], §§ 87-92).

18. Heckoapko HEJJaBHUX IPUMEPOB:

— OTcyTCTBI/Ie CBOCBpeMeHHOﬁ OopraHu3alyy BCTPEUXU C aABOKATOM JIA 3aACPIKAHHOIO JIMIIA,
XOJIaTaUCTBYIOIIETO O CTaTyce OeXeHIa, HECMOTPs Ha MPUMEHEHHE 10 3TOMY BOIPOCY
CynoM npenBapuTeNbHBIX MEP B COOTBETCTBUM C IpaBwiioM 39 Pernamenra: D.B. npomueg
Typyuu, § 67,
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

— Ilepemaua 3anmepkaHHBIX BiacTaM lpaka, HeB3upas Ha TNPUMEHEHHBIE CyJIOM
npeaBapuTensHble Mepbl: Al-Saadoon u Mufdhi npomus Coeounénnoco Koponescmesa,
§§ 162-165;

— BrIcbuIKa IEpBOTO 3asiBUTEINsI, HECMOTpPS Ha ipuMeHeHne Cy0M TpeABapUTEIHLHON MEpHI:
Kamaliyevy npomus Poccuu, §§ 75-79.

19. Cyn cnemut 3a COOMIOJEHUEM MPEABAPUTEIBHBIX MEp; €CIH Y TOCYyAapCTBa €CTh
yOeIuTeNbHbIE OCHOBAHUS I OTMEHBI MPEIBAPUTEIBHON MEphI, OHO JIOJDKHO COOOIIUTH 00
atom Cyny (Paladi npomus Monooswt [BI1], §§ 90-92; Olaechea Cahuas npomuse Hcnanuu,
§ 70; Grori npomus Anbanuu, §§ 181 u nanee).

XonaTalicTBO O mpUMEeHeHUW mpaBmwia 39 camo mo cebe He SBISETCS JOCTATOYHBIM
OCHOBaHUEM IS TOTO, YTOOBI 00s3aTh TOCYNApPCTBO OTJIOKHTH 3KCTpamunuio (A/-Moayad
npomus ['epmanuu (pem.), §§ 122 m pganee; cM. Takke Mpo OOSI3aHHOCTh TOCYJIapCTBa-
OTBETYHKA JOOPOCOBECTHO COTPYAHUYATH ¢ Cyaom).

b) Ycranosnenue ¢pakToB

20. Xorts 3a ycraHoBneHue Qgaxto oTBedaeT Cy, CTOpOHAM ClieyeT aKTUBHO MOMOTaTh
eMy, TIPeIOCTaBIIss JIFOOYI0 HMEIONIYI0 OTHOIIEHHE K Jenry nHpopmanmio. [ToBenenne cropon
MOKET OBITh MPHUHATO BO BHUMAHUE MPU TIOUCKE JoKa3zaTenbcTB (Mprnanous npomus
Coeounénnozo Koponescmsa, § 161).

B pamkax (yHKIMOHMpPOBAHHS CHUCTEMBbl WHAMBHAYAIbHBIX OOpallleHUud Ba)kKHO, YTOOBI
rOCyJlapCTBa OKa3bIBAIH BCIO HEOOXOIMMYIO MOMOING i 3(P(PEKTUBHOTO PACCMOTPEHUS
xano6. HempenocTtaBnenue 06e3 yAOBIETBOPUTEIHLHOTO OOBSCHEHHs BaXHOW WH(pOpMAaIUH,
UMEIOUIEICS B paclopsKEHUH rocyJapcTBa, MOXKET BhIHYAUTh CyJ cenaTh ONpeesI€HHbIE
BBIBOJIBI HE TOJIBKO OTHOCHUTEIHLHO OOOCHOBAHHOCTH kanob (Maslova u Nalbandov npomue
Poccuu, §§ 120-121), Ho u B otHomeHuu crathu 38 KoHBeHuuu (OTCyTCTBHE JOCTyna K
3amMcsM B JKypHaje yuéra MoNMULIencKux 3aaepxkanuii: Timurtas npomug Typyuu, § 66), unm
HENPEJ0CTaBIEHUE KOMUN JTOKYMEHTOB U3 CIEJICTBEHHOro aena: Imakaieva npomus Poccuu,
§ 201). ITo moBony HempenocraBienuss Cyny ortuéra ¢ rpudom cekperHoctu: Nolan u K.
npomue Poccuu, §§ 56 u nanee.

HenpenocraBnenue agBokaTy BO3MOXKHOCTH O3HAKOMUTHCS ¢ MEIUIIUHCKUM JI0ChE CBOETO
KJIMEHTAa, IMEBIIUM Ba)KHOE 3HaueHHe Ui nmofganHoi B Cy »KamoObl, MpencTaBisieT coOon
MPENATCTBUE OCYIIECTBICHHUIO MpaBa Ha oOpalleHue ¢ TOYKH 3peHusi cratbu 34 (Boicenco
npomue Mondosvr, § 158; BCcTpeun ajnBokaTa W 3asABUTENS, HAXOJSIIETOCS B
NICUXHUATPUUECKOM JeueOHoM yupexnenuu: Chtoukatourov npomus Poccuu, §§ 138 u nanee).
CpaBHUTBH C 3aJ€P’KKOM CO CTOPOHBI BJlAacTe€l TOCYJIapCTBa-OTBETUYHMKA B MPEJOCTABICHUHU
HEKOTOPOW JOIOJHUTENBHOH HH(POpPMAIUU, YTO OBLJIO MPHU3HAHO COOBITHEM <«JIOCTOWHBIM
COKaJeHMsD», HO, TEM HE MEHee, He IMPHUBEIO K KOHCTATallMW BOCIPEHSATCTBOBAHMS
OCYILIECTBIICHHIO NIPaBa HAa MHAMBUIyalbHOE 0OpAIleHHe C TOUKH 3peHus cratbu 34 (Ocalan
npomus Typyuu [BIT], § 201).

O cBs3u mexny crateamu 34 u 38, Bazorkina npomus Poccuu, §§ 170 u nanee, u § 175.
Cratest 34, wHanpaBieHHas Ha 3amuTy dS((eKTHBHOrO TpPUMEHEHHs TpaBa Ha
WHAMBHUIyalIbHOE OOpalleHue, SBISIETCS CBOETO poAa OOIIMM MpaBHIIOM, a CTaThs 38
CHelraTbHbIM 00pa3oM 00s3bIBAET TOCYJapCcTBa COTpyAHHYATh ¢ CynoMm.

CyIl MOKET MPUUTU K BBIBOJY O HApYIIEHUH CTaThu 38 Hake B OTCYTCTBHE OTIEIBHOTO
pemenus o mpuemuemoctu (craths 29 § 3): cM. Enoukidze u Guirgvliani npomus I py3uu,
§ 295.
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¢) PaccaenoBanus

21. Ilpu npoBeneHun paccienoBanuii (cTatbs 38) OT TOCYJapCTBA-OTBETYMKA OXKHUIACTCS
coneiicTBMe, TaK Kak TOCYJapCTBO O0S3aHO TPEIOCTaBHTH BCE «HEOOXOIUMBIE
UHCTPYMEHTB» i 3¢ (GEeKTUBHOTO paccMoTpeHus xanobd. (Cakict npomus Typyuu [BII],
§ 76). UuneHnue npensaTCTBUN MPOBEACHUIO pacciiefoBaHusl HapymaeT cratbio 38 (Chamaiev
u opyeue npomus I pysuu u Poccuu, § 504).

B. Craryc KepTBbI

Cmamoa 34 — Huoueuoyanvnwle #canodvl

«Cya MOXeT TpUHHMATh KaJoObl OT JIIOOOr0 (HU3MUYECKOTO JIHIA, 000 HempaBHTEIbCTBEHHOM
OpraHM3alli{ WU JIO0O0W TPYIIBI YacTHBIX JIHIl, KOTOPHIE YTBEPIKIAIOT, YTO SIBHIIUCH >KEPTBAMHU
HapyImeHus onHoi u3 Beicokmx JloropapuBarommxcs CTOPOH WX IpaB, MPU3HAHHBIX B HACTOSIICH
Konpenmun mwin B [Iporokonax k HeH (...).»

22. B cooTBeTCTBHH CO CTaThEi 34, JUIIb TOT, KTO CUUTACT CEOs KEPTBOW HAPYIICHUS
Konenmmu, wmoxer oOpatutbes B Cya. YCTpaHATh TOCHEIACTBHS IPEAINIONIATaeMOTO
HapyieHusi KOHBEHIMH TOJDKHBI B IEPBYIO OYepe.lb HAIIMOHAIIBHBIE OPTaHbl BIacTu. Borpoc
0 TOM, MOJKET JIA 3aIBUTENIb CYMTATHCS )KEPTBOM MPEAIIOIaraeMoro HapylIeHus1, akTyaleH Ha
Bcex aranax paccmorpenus aena B Cyne (Scordino npomue Umanuu (Ne 1) [BIT], § 179).

1. Ionamue «cepmea»

23. TlonsiTHE «XKEpTBa» TOJNKYETCd aBTOHOMHO. OHO HE 3aBUCUT OT BHYTPEHHUX
MPABOBBIX HOPM, PErYJIUPYIOUINX TaKHe BOMPOCHI, KaK 3aMHTEPECOBAaHHOCTh B MOJayde HCKa
WIH CIIOCOOHOCTH NonaBath UCK (Gorraiz Lizarraga u opyeue npomus Hcnanuu, § 35). 31o
MOHSATHE HE TMOJpa3syMeBaeT Hanmuuue yuiepOa (Brumadrescu npomue Pymwvinuu [BIT], § 50);
MOJKET OKa3aThCsl JOCTATOYHBIM W ACWCTBUS, IOPUIMUECKUE TOCIEACTBUS KOTOPOTO BCETO
nuib BpeMeHHbl (Monnat npomus Llsetiyapuu, § 33).

24. TonkoBaHWE TIOHITHS (OKEPTBA» PAa3BHBAETCS BCJEN 3a M3MEHEHHSIMH B YCIIOBHSIX
JKU3HU COBpEeMEHHOro oOmiectBa. [IpuMeHATH 3TO MOHATHE cieayeT 0e3 H3IHIIHETO
bopmanuzma (Gorraiz Lizarraga u opyeue npomue Hcnanuu, § 38; Monnat npomue
Hlsetiyapuu, §§ 30-33; Stukus u opyeue npomus [onvwu, § 35; Zietal npomus I[lonvuuu,
§§ 54-59). B ornenpHbix ciydasx Cya NpuHUMall pelIeHHE O TOM, YTO BOIIPOC O CTaTyce
JKEPTBBI MOXKET ObITh MPUOOIIEH K cyliecTBy Aena (Siliadin npomus @panyuu, § 63).

2. Ilpamasn scepmea

25. OOxanyemoe aelicTBUE WK 0e3/1eHCTBUE TOJKHO 3aTParuBaTh 3asBUTENSI HAIPSIMYIO
(Amuur npomus @panyuu, § 36). OqHAKO ITOT KPUTEPUI HE JOHKEH MPUMEHATHCS KECTKO U
aBroMatuuecku (Karner npomue Aecmpuu, § 25).

26. B otmenpHO B3AThIX Jenax Cya TOpuHAMAN 3kaloObl OT TakK Ha3bIBAEMBIX
«TOTEHITMATBHBIX)» JKEPTB, TO €CTh TEX, KTO HE MOXKET IT0KAJI0BAThCS HA TIPSIMOE HapyIIICHHUE.

27. Heckonbko MpUMEPOB: MOCTAaHOBIEHUE O MPOCTYIIMBaHUU TenedoHOB B ['epmanuu
(Klass u opyeue npomue ['epmanuu, § 34), neno o0 skcrpamuumu (Soering npomus
Coeounénnozo Koponescmea) o Mepax, OrpaHUYMBAIONINX paclpocTpaHeHHe HWH(OpMALUU
00 abopTax ¥ 3aTparuBarolIUX KEHIIMH AeTopoaHoro Bo3pacta (Open Door u Dublin Well
Woman npomue Upnanouu, § 44).

28. C apyroii CTOPOHBI, MOO3PEHUS HIIU TIPEANOI0KEHUS HEJOCTATOYHBI 11 OOPETEHUS
cTaTyca XepTBbI: OTCYTCTBHE (OPMANBbHOTO OpJepa Ha BBIABOPEHUE C TEPPUTOPHH
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(Vijayanathan u Pusparajah npomus @panyuu, § 46); mpenmnonaraeMple TOCIEACTBUS
napJaMeHTCKoro noknana (Fédération chrétienne des témoins de Jéhovah de France npomus
@panyuu (pemt.)); mrpad, KOTOPHIM MOTECHIIMATHFHO MOXKET ObITh HAJIOKCH Ha 3asIBUTENS —
opuanueckoe uno (Senator Lines GmbH npomue 15 2ocyoapcme-unenos Esponeiickozo
Cowsa (pem.) [BII]); mpeanosaraeMbie TOCIEACTBUS CYIEOHOTO PEIICHHS UIsI TPETHETO
Jua, TpeObIBAIOIIETO B COCTOSIHUM KOMBI (Rossi u Opyeue npomué HMmanuu (pemL.)).
3asBUTENIb HE MOXET CUYUTATbCA KEPTBOM, KOrJla OH caM JIMYHO YacTUYHO BHUHOBAaT B
npenmnonaraemMoM Hapytenuu (Pasa u Erkan Erol npomus Typyuu).

29. B OTHOLIEHMM HALMOHAJIBHBIX 3aKOHOB YAaCTHOE JIMIO MOXET 3asBUTh, YTO 3THU
3aKOHBI, Jaxxe He OyAydd NpUMEHEHbl K HEMYy JHYHO, HapylIalOT €ro mpaBa B CHITY
HEOOXOIMMOCTH KOPPEKTHPOBATH CBOE TIOBEICHHUE O] CTPAXOM YTOJIOBHOTO MPECIIEIOBAHNUS
(Norris npomue Hpnanouu; Bowman npomus Coedunénnoco Koponeecmea), unu B CUILy
MPUHAJICKHOCTH K KAaTETOPHH JIUI], PUCKYIOIIUX HAMPSMYIO UCIBITaTh Ha cebe JeicTBUE
3akoHoAarenscTBa (Burden npomus Coedunénmnoco Koponeecmea [BI1], § 34; Johnston u
opyeue npomueé HMpranouu). Ilo noBoxy Koncruryumm: Sejdi¢ u Finci npomus Bochnuu-u-
I'epyezosunw [BII], § 29.

3. Koceennas scepmea

30. Cya MOXeT TpHUHATh WHIAWBUIYAIBHYIO KaloOy OT JIMIAa, pacCMaTpPHUBAEMOTO Kak
KOCBEHHAs KEPTBa, €CIM MEX]y 3asBUTEIIEM U MPSIMON KEPTBOM €CTh 0c00asi CBA3b JIMYHOTO
Xapakrepa.

31. Heckonpko mpUMepoB: CM. O jkajo0e, MOJaHHOW HAa OCHOBAHMU CTATbU 2 CYNPYTOM
wkepTBol (McCann u opyeue npomus Coeounénnozo Koponescmea [BIl]), nnu nneMsHHUKOM
ckonuasmierocs (Yasa npomue Typyuu, § 66). XKanoba mo crathe 3, mojaHHas MaTepPbIO
YeJI0BEKa, MPOMAaBIIEro BO BPEMs COAepkaHus noj crpaxeit (Kurt npomue Typyuu), OTHAKO
OpaT mpormnasiero He OblT Mpu3HaH xkepTtBoi (Cakict npomue Typyuu [BII], §§ 98-99). Ilo
cTatbe 5 § 5 — My 3asBUTEIbHUIIBI, HAXOIIICHCS Ha NPUHYIUTEIHHOM JIEYCHUU B
ncuxuarpuueckoi knuauke (Houtman u Meeus npomue benveuu, § 30). ITo cratee 6 § 1
(cpaBemyiuBOE cyneOHoe pa3zoupaTeasCTBO) (Gradinar ~ npomue  Monooswi,
(OecpHCTPacTHOCTH CYJIOB) — MPABO Ha 3aIIUTYy PEIyTallu yMepiuero cynpyra (Brudnicka u
opyeue npomug Ilonvwu, §§ 26 w panee), nem0 O CHPaBEIIMBOCTH W JJIUTEIHHOCTH
cynebHoro pazouparenbctBa (Marie-Louise Loyen u Bruneel npomug ®@panyuu). I1o cratee 6
§2 — BHoBa OOBHHSEMOTO, NPE3YMIIIHS HEBHHOBHOCTH KOTOPOro ObUIa HapyIlIeHa
(Nolkenbockhoff npomus I'epmanuu, § 33). Ilo cratbe 10 — mHTEpec Cynmpyru yMepiuero
sasiButenss (Dalban npomue Pymemmuu [BIl], § 39). Mexny mnpouum, YYaCTHUKH
XO3SIICTBEHHBIX OOIIECTB HE MOTYT CUUTAThCS KEPTBAMU HAPYILIEHUS MPaB UX KOMITAHUHN 110
cratbe 1 Ilporokoma Ne 1 (Agrotexim u Opyeue npomus [peyuu, §§ 62 u 64), 3a
UCKIIIOUeHHeM 0co0bIX cutyauuit (Camberrow MM5 AD npomueé boneapuu (pet.)).

4. Cmepmb scepment

32. JKanoGa MokeT OBIThH MMOaHA TOJBKO KUBBIMH 3asIBUTCIISIMU HJIA OT UMEHU TaKOBBIX.
YMepiunii ueJIoBeK He MOXKET MojaaBath kanody B Cyn, naxe uepes npeactasutens (Kaya u
Polat npomue Typyuu (pemut.)). CMepTh 3asBUTENS HE BICUET aBTOMATHUYECKOTO UCKITIOYCHUS
JieNa U3 CIucKa paccMatpuBaeMbix Cynom jed.

33. Kak npaBwiio, 4iICHBI CEMbU YMEPIIETO 3asBUTENSI MOTYT TOIICPIKATh Kallo0y, ecliu y
HUX UMEETCS K 3TOMY JIOCTaTOYHBIA MHTEPEC U €CJIM MEPBOHAYATBHBIN 3asiBUTENb YMEP IOCIIE
nonayn xawmodel B Cya: gema, B KOTOPBIX (UTYPUPYIOT HACICIHUKH WJIH OJU3KHE
POJICTBEHHUKH, TaKUe KakK BoOBa U Aetu (Raimondo npomue Umanuu, § 2; Stojkovic npomus
«ovisueli FOzocnasckoti Pecnyonuxu Maxeoonuuy, § 25); poaurenu (X npomus @Ppanyuu,
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§ 26); npyrme Bapuantbl (Malhous npomus Yexuu (pemr.) [BII]); wu, a contrario,
MIOCTAHOBJICHUE T10 Aeny Scherer npomus [llsetiyapuu, §§ 31-32); mo moBoay €IUHCTBEHHOTO
HAacCJICHNKA, HE CBSI3aHHOTO y3aMH poicTBa: Thévenon npomus @Ppanyuu (peul.); Léger
npomue Ppanyuu (uckinroyeHue u3 crucka) [bII], §§ 50-51.

34. Nnas curyanusi BO3HHMKAeT TOTNa, KOrjJa IMpsMas >KepTBa yMHUPAET, HE YCIIEB
obparurtbes B Cyn (Fairfield npomus Coedunénnozo Koponescmaa (pent.)).

[To moBoay >xanmoObl, cofeprKaliel MPeTeH3uu B CBSI3U CO CMEPThIO OJM3KOTO YelIOBEKa:
Velikova npomue boneapuu (peml.), Wixd B CBSI3U C HCUYE3HOBEHHEM OJM3KOTO YEJIOBEKa:
Varnava u opyeue npomuse Typyuu [BII], § 112.

O xamobax mo crtatbe 6, cMm. Micallef npomus Manemwur [BII], §§ 48 u nanee, c
yKa3aHHBIMH TaM CCHUTKAMHU.

O poacTBeHHUKAX, Kaayromuxcs 1o cratesiM ¢ 8 mo 11 u cratee 3 IIpotokona Ne 1 mo
noBoy (akTOB M pa30MpaTENbCTB, KACAIOMIMXCS caMoro mokonHoro: Gakivev u Gakiyeva
npomue Poccuu, §§ 164-168, (1 yxazaHHble TaM ccbulk). O Bompoce HporeccyaabHON
3aMEHBI 3asBUTENS Kano0: Sanles Sanles npomus Hcnanuu (pent.).

35. ¥V Cyga octaércst MOIHOMOYHE PaCCMOTPETh BOMPOC O HEOOXOIUMOCTH MPOAOIKUTH
paccMOTpeHHe Jejla padd MpUHIMIA YyBa)KEHHUS K IpaBaM denoBeka (Karner npomus
Ascmpuu, §§ 25 m nmanee). ITO MOTHOMOYHE MOKET OBITH HCIOJIB30BAHO IMPH HATUYHH
BOITPOCA, MPEJICTABIISIONIETO 001IeCTBeHHBIN uHTepec (ibidem, § 27, n Marie-Louise Loyen u
Bruneel npomus ®@panyuu, § 29). Takue BOIPOCH MOTYT BO3HMKHYTbh, B YaCTHOCTH, TOT/A,
KOra »ajnoba KacaeTcsl 3aKOHO1aTeNNbCTBA, MPAaBONPUMEHUTENBHON IPAKTUKU WM TPaBOBOM
CUCTEMBI TOCYIapCTBa-0TBETUUKA (mutatis mutandis, Karner npomus Aecmpuu, §§ 26 u 28;
cM. Takxke Léger npomus @panyuu (uckaouenue us cnucka) [BII], § 51).

5. Ympama cmamyca scepment

36. 3asgBuTeNb JOMKEH OBITH B COCTOSIHMM J0Ka3aTh HaIU4Me y ce0sl cTaTyca KepTBbI Ha
MPOTSHKEHUH BCETO pa3zdouparensctBa (Bourdov npomus Poccuu, § 30).

37. Tem He MeHee, CMATYCHHE HaKa3aHUsS, MPUHATHE HAIMOHAIBHBIMU OpraHAMHU
peIIeHus WM KaKuX-Ti00 Mep B TOJIb3Y 3asBUTENS MPHUBEAET K yTpaTe 3asBUTEIIEM CTaTyca
JKEPTBBI TOJNBKO B TOM Ciy4ae, €CId JTH Mepbl OyAyT COMPOBOXKAATHCS OTKPBHITHIM
NpU3HAHUEM HapyIICHHS, WM XOTs OBl MPU3HAHUEM IO CYTH, a TaKKe€ BO3MEIICHUEM Bpeja:
Scordino npomus Umanuu (Ne 1) [BI1], §§ 178 u nanee, u § 193. D10, B 4aCTHOCTH, 3aBUCUT
OT XapakTepa HPEeAIoIOKATEIIFHO HAPYIIEHHOTO MpaBa, OT MOTHBHPOBKH pelieHus (Jensen
npomus Jlanuu (pell.)) ¥ OT TOTO, KaK JIOJITO MOCJE MPUHATHS 3TOTO PelIeHUs: OyIeT ATUTHCS
3¢ dekT HeOmaronpusTHBIX JUIS 3asBUTENs IOCICIACTBUN: Freimanis u Lidums npomus
Jlameuu, § 68.

38. Ilpumepst: Dalban npomue Pymwvinuu [BI1], § 44 (crates 10); Brumarescu npomus
Pymoinuu [BIT], § 50 (crates 1 Ilpotokonma Ne 1 u crates 6); kamoObl 1Mo craThe 6
OTHOCHUTEIIBHO pa30MpaTeNbcTB, OKOHYHMBIIUXCS B HWTOT€ OTMEHOM peIIeHHWs WIN
onpasnanuem: Oleksy npomue Ilonvuwu (penl.) (M CpaBHUTH C KanoOoil Ha JUIMTENBHOCTh
9TOTO pa3OMparTenbeTBa), CpaBHUTH ¢ Aenamu Arat npomue Typyuu, § 47, m Bouglame
npomus benveuu (peul.); u ocodwie cimyuau: Constantinescu npomug Pymwvinuu, §§ 40-44;
Guisset npomus @panyuu, §§ 66-70; Chevrol npomus @panyuu, §§ 30 u nanee;
(comepxanue mojn crpaxkent) Moskovets npomue Poccuu, § 50; (mrpad) Moon npomus
@panyuu, §§ 29 n nanee; (cratesa 2 Ilporokona Ne 4) D.J. u A.-K. R. npomue Pymvinuu
(pemt.), §§ 77 u nanee; (cratesa 4 Ilporokxona Ne 7) Serguei Zolotoukhine npomue Poccuu
[BIT], § 115.
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39. KomneHcanusa momkHaA OBITH HaUIeKallell M I0CTaToyHOM. EE€ olieHKa 3aBHUCHUT OT
BCEH COBOKYITHOCTH OOCTOSITENTLCTB JI€JIa, B OCOOCHHOCTH OT XapaKTepa paccMaTpUBAEMOTO
Hapymenus Konsennuu: Gdafgen npomus ['epmanuu [BI1], § 116.

40. CraTyc KepTBbl TaK’K€ MOYKET 3aBUCEThb OT pa3Mepa KOMIIEHCAIMH, MPUCYXAEHHON
HAIlMOHATBHBIM CYJIOM, U OT 3(P(EKTHBHOCTH (BKJIIOUAsk ONEPATUBHOCTh) CPEICTBA 3aIUTHI,
MO3BOJISIOIIEr0 TpeOOBaTh MPHUCYXKIEHHUS Takoil komreHcauuu: Normann npomué Jlanuu
(peur.), u Scordino npomus Umanuu (Ne 1), § 202, wim Jensen u Rasmussen npomus [lanuu
(peut.), Gdfgen npomus I'epmanuu [BIT], §§ 18 u 19.

41. IlpeueneHTsI:

OTHOCUTEIBHO HAJUJISKAIIET0 XapakTepa Mep, MPUHSATHIX HAIMOHANBHBIMH OpPTaHaMU B
cBs13u co ctatbent 2 Kousennuu: cm. Nikolova u Velichkova npomus Boneapuu, §§ 49-64.

[To moBony crateu 3 KouBenuuu: Gdfgen npomue ['epmanuu [BIT], §§ 115-129, Kopylov
npomus Poccuu, § 150. O 3asgBieHMSIX O HapyUIEHUM CTaTbU 3 B CBSI3M C YCIOBHUSIMHU
conepkanus non crpaxeit: Shilbergs npomus Poccuu, §§ 66-79. Cm. Takxe neno Ciorap
npomus Monooswt (Ne 2), §§ 23-25, B kotopom Cya penui, 4To 3asBUTENb OCTAETCS KEPTBOU
C TOYKHU 3peHusi ctaTbl 34 KOHBEHIINH, TOCKOJIBKY HAllMOHANBHBIN CyJ MPUCYINI B Ka4eCTBE
BO3MEIICHHSI TOPA370 MEHBIITYI0 CYMMY 10 CPABHEHHIO C KOMITCHCAITUSMU, TTPUCYKITACMBIMU
camumM CyzioM B JieTiax 0 HapyIIEHUU CTaThu 3.

ITo cratbe 6 § 1 (mMTENBHOCTH CyeOHOTO pazdupaTenscTBa): Scordino npomus Umanuu
(Ne 1) [BIT], §§ 182-207, u Cocchiarella npomus HUmanuu [BI1], §§ 84-107, Delle Cave u
Corrado npomus Umanuu, §§ 26 n nanee; (3amepXka B UCIOTHEHUH BCTYIUBIIETO B CHITY
cynebHoro pemenus): Kudic npomueé bocuuu u ['epyecosunvi, §§ 7-18, Bourdov npomus
Poccuu (Ne 2).

42. Brmpouem, OBIBAIOT cllydyad HUCKJIIOYEHHs 1€ M3 CIHCKAa BBUAY YTpaThl cTaTyca
KEPTBBI WM TIOTEPH [ocus standi (pa3penieHne ena Ha BHYyTPEHHEM YPOBHE ITOCIIE PEHICHUS
o npuemnemoctu: Ohlen npomus /{anuu (UCKIIOUEHUE U3 CIHCKA); COTTAIICHHE 00 YCTYIKe
1paB, SIBJISFOIIUXCS OOBEKTOM PAaCCMOTPEHUS B paMKax OJHOro w3 Tekymux jaen B Cyne:
Dimitrescu npomue Pymvinuu, §§ 33-34).

43. KpoMe TOro, B CBETE€ COOBITHH, MPOHMCXOIANINX ITOCNIe TMoaa4du kano0wr, Cyx
MPOBEPSIET, HE JAOHKHO JIM AENO OBITh MCKIIOYEHO M3 CIHCKA MO OJHOMY WM HECKOJIbKHM
OCHOBaHUSM, IIPElyCMOTPEHHBIM cTaThEél 37 KoHBEHIMM, 1aXe eclii 3asiBUTEINb TPOJ0JIKAET
CUMTaTh ceds «KkepTBo» (Pisano npomus Umanruu (uckmouenue u3 cnucka) [bII], § 39), u
Jla’ke BHE 3aBHCUMOCTH OT TOTO, MOYKET JIM 3asBUTENb TPEOOBATh IS ce0sI CTaTyca KEepTBBI
(Mo MoBOMy COOBITHIA, MPOU3OLIEAIINX TOCTE PEleHUsI 00 YCTYNKe IOPUCAUKIIMK B TMOJIB3Y
bonpmoit manatel: El Majjaoui u Stichting Touba Moskee npomus Huoepranoog
(ucxmouenue u3 cnucka) [BII], §§ 28-35; mocne pemenust o npuemnemoctu: Chevanova
npomue Jlameuu (uckmoueHue u3 cnucka) [BII], §§ 44 u nmanee; mocine MOCTaHOBIEHUS
najarthl, Syssoyeva u opyaue npomue Jlameuu (uckarouenue u3 crnucka) [BIT], § 96).

I. IMPOLHECCYAJIBHBIE OCHOBAHUA HEITPUEMJIEMOCTH

A. Heuncyepnanue BHyTPEHHHX CPEACTB

Cmamoa 35 § 1 — Ycnoeus npuemnemocmu

«1. Cyn MoxeT MPUHMMATH JI€J0 K PAacCCMOTPEHHUIO TOJIBKO IIOCNE TOTO, Kak OBIIM MCYEpIaHbl Bce
BHYTpPEHHHE CpEICTBa NPABOBOM 3aIIMTHI, KaK 3TO NPEAyCMOTPEHO OOIIENpPU3HAHHBIMH HOPMaMH
MEXXIyHapOJHOI'O IpaBa, U B TEUEHHE LIECTH MECALEB CO AHSA BHIHECCHUS HAIlMOHAJIbHBIMU OpraHaMU
OKOHYATEJIbHOI'O PEIICHHS 10 IENY.»
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44. CormacHO TEKCTy CTaThbu 35, 9TO YCJIOBHE TIPUEMIIEMOCTH Oa3upyeTrcs Ha
OOIIePU3HAHHBIX HOPMAaxX MeEXAyHapoAHoro mpasa. OOS3aHHOCTh MCYEpIaTh BHYTPEHHUE
CpPElICTBA TMPABOBOI 3aIMTHl SIBISETCA YacTbl0 MEXKIYHApOJIHOTO OOBIYHOIO IIpaBa,
NPU3HAHHOIO TaKOBBIM B IpakTuke MexayHapogHoro cyga OOH (mampumep, B nene
Interhandel (Illsetiyapus npomue CIIIA), noctanoBiaeHue ot 21 mapta 1959). 310 ycioBue
TaKk)Ke BCTPEYACTCSA B APYTHX MEXAYHAPOIHBIX JOTOBOPAX, KACAIOIIUXCS TMPaB YEIIOBEKa: B
MexayHapoaHOM TMaKTe O TPAKIAHCKUX W MOJUTHYECKHX mpaBax (ctathsd 41 § 1 ¢)) u
@DakyIbTaTUBHOM NPOTOKOJE K HeMy (ctatbu 2 U 5 § 2 b)), B AMEpHUKaHCKOH KOHBEHIIUU
npaB 4denoBeka (ctaThs 46) u B AQpUKaHCKON XapTHH MpaB YeJIOBEKa M HaponoB (ctathi S50
u 56 § 5). Kax Cyn ormerun B nene De Wilde, Ooms u Versyp npomus benveuu, rocyaapcTBo
MOXET W OTKa3aThCA OT MpaBa CChUIATHCS HA MPABWIO HCUEPIIAHUS BHYTPEHHHUX CPENICTB
3alUTHI: Ha 3TOT MPEAMET CYIIECTBYET JAaBHO YCTOSIBIIAACS MEXIyHApOJHas MpaKTHKa
(§ 55).

45. EBpomneiickoMy cydy MO MpaBaM YeJIOBEeKa HAJUICKUT UTPaTh CYOCHAUAPHYIO POJIb IO
OTHOIICHHUIO K HAIIMOHAJIBHBIM CHCTEMaM 3alllUThI TPaB YEJIOBEKAa, W JKEJIATeIbHO, YTOOBI
CHayajla HAaIMOHAJbHBIE CYyIbl HMMEIW BO3MOXXHOCTh MPHUHATH pPEIICHHE [0 BOMPOCAM
coOoTBeTCTBUSI BHyTpeHHero npaBa Kousenumu. (4, B u C npomue Upnanouu [BI1], § 142).
Ecnu xe xkanoba Bcé-taku moxomaut no CrtpacOypra, EBpomeiickuii cya NOIKEH UMETh
BO3MOKHOCTh BOCITOJIb30BaTHCS BBIBOJIAMH BHYTPEHHHX CYIOB, BE/Ib MOCJICIHUE HAXOISITCS B
IPsIMOM M TIOCTOSIHHOM KOHTAaKT€ C >KMBBIMU YYaCTHHKAMH MPABOBBIX OTHOIIEHUI B CBOUX
ctpanax (Burden npomus Coeounénnozo Koponescmea [BIl], § 42).

46. Bo3HukaeT BOMpOC, SBISETCS U TO WIM HMHOE CPEICTBO IPABOBOM 3aIIUTHI
BHYTPEHHUM HJIM MEXIyHapoIHbIM. Eciu OHO BHyTpeHHee, TO €ro mo oO0IiemMy MpaBuiIy
HEOOXO0UMO HCTOIb30BaTh 10 oOpameHuss B Cya. Eciu oHo MexayHapoaHoe — xkanoda
MOXET OBITh OTKJIOHEHA Ha OCHOBaHMU cTaThi 35 § 2 b) KonBeHuuu. SIBnsercs im ta win
WHas UHCTAHIUS BHYTPEHHEN uinu MexayHapoaHou, pemaer Cyna. [Ipu atom Cyn oneHUBaeT
BCE MMEIONUE 3HAYCHHUE (PAKTOPBI, BKIIFOYAS MMPABOBYIO MPHUPOTY MPUHUMAIOIIETO PEIICHUE
oprasa, JOKyMEHT, HA OCHOBAaHHU KOTOPOTO 3TOT OPraH CO37aH, €ro KOMIIETEHIIUIO, MECTO B
CYIIECTBYIOIICH CyIeOHON cucTeme (eciii 3TO TPUMEHUMO) W (GuHAHCHUpoBaHue (Jelici¢
npomus Bocnuu u I'epyecosunsi (peut.); Peraldi npomueé @panyuu (peut.).

1. B uém 3a0aua npasuna

47. 3amava mpaBuiia UCUEPIAHMs BHYTPEHHUX CPEACTB MPABOBOM 3alTUTHI COCTOUT B TOM,
4TOOBI ]aTh BO3MOXKHOCTh HAIIMOHAJIBLHBIM OpraHaM, U MPEkKAE BCEro CyJam, MPeI0TBPATHTh
WIM WCHPaBUTh TpeanojaraeMeie Hapymenus KonBeHiuu. OHa OCHOBBIBaeTCS Ha
TIOJIOXKCHUH, OTPaXEHHOM B cTaThe 13, B COOTBETCTBUU C KOTOPHIM BO BHYTPEHHEM IIPABOBOM
MOPSTIKE JTOJDKHBI MPUCYTCTBOBATh dPPEKTUBHBIC CPEJCTBA 3allUTHl OT HAPYIICHUHU TIPaB,
rapaHTupoBaHHbIX KoHBeHmmei. B 3ToM wu 3akmouaercs CyOCHIMApHBIA — XapakTep
yctanoBieHHoro KonBenuuenr mexanusma: Selmouni npomuse @panyuu [BII], § 74; Kudia
npomus [lonvwu [BI1], § 152; Andrasik u opyeue npomus Cnosaxuu (peml.). YKazaHHOE
MIOJIOXKCHHE COXPAHSET CBOIO CHIYy BHE 3aBHCHMOCTH OT TOTO, OBUIM JIM TIOJOKCHUS
KoHnBeHIIuu MHKOPHOPUPOBAHBI BO BHyTpeHHee npaBo (Eberhard u M. npomus Cnosenuu).
Henasuo Cyn B ouepeTHO# pa3 MOATBEPAMII, YTO MPABWIIO MCUYCPIIAaHUS BHYTPEHHUX CPEICTB
NPaBOBOW 3aIIUTHI OCTAETCS HEOTHEMJIEMOM YacThi0O MEXaHW3Ma 3alllUThl, YCTaHOBICHHOTO
KoHBeHIMeH, ¥ 94TO 3TO MPaBWIIO €CTh PyHIAMEHTAIBHBIN npuHIUI (Demopoulos u opyeue
npomus Typyuu (pemt.) [BII], §§ 69 u 97).
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2. Ilpumenenue npasuna

a) I'mokocTh

48. HUcuepnanue BHYTPEHHHX CPEJACTB MPEICTaBIsieT cCOOOM CKOpee 30JI0TOE MPaBUIIO,
HEXXeNMu JKECTKMM TpHHIMI, OTAUTHIA B Tpanute. Komuccus u Cyn HEOTHOKpPATHO
O TYEPKUBAIIH, YTO ITO MPABHIO HYXHO MPUMEHSITH B KOHTEKCTE 3alUTHI MTPAB YEJIOBEKa C
W3BECTHOH nosell rubkoctu U 6e3 m3numHero ¢opmanusMa (Ringeisen npomus Aecmpuu,
§ 89; Lehtinen npomus Qunnanouu (pemt.)). [IpaBuno ucuepnanus He sSBIsETCS a0COTIOTHBIM
U HE MOXET MNpUMEHAThcs aBToMmatuuecku (Kozacioglu npomus Typyuu [BII], § 40).
Hanpuwmep, Cya pemmn, 94To ObUI0 OBl M3IHIITHEH (POPMATHLHOCTHIO TPEOOBATH OT 3assBUTENCH
UCIIONF30BaHUs IPABOBOTO CPEJICTBA, K KOTOPOMY JaKe BHICIIUH CyIeOHBIN OpTaH CTPaHbI He
notpedoBan odpatuthes (D.H. u opyeue npomus Yexuu [BII], §§ 116-118). B npyrom nene
Cya npuHSI BO BHUMaHUE TOT (akT, YTO CPOK OTBEIEHHBIN 3asBUTENIO JUIS MPEJOCTABICHUS
apryMEHTHPOBAHHOTO OTBETA OBUI CIMIIKOM KOPOTOK, YTO CHPOBOLUPOBAIO «CIEIIKY» (CM.
Financial Times Ltd u opyeue npomus Coedunénnozco Koponescmesa, §§ 43-44). Tem He
MEHee, UCTOIh30BaHNEe MMEIONIUXCSl BHYTPEHHUX CPEJICTB 3alIUTHI HAPSAY C COONIOJCHHEM
dbopManbHBIX TpeOOBaHUM, BBIIBUTAEMBIX BHYTPEHHHM IPaBOM, OCOOEHHO Ba)KHBI TOT[A,
KOT/Ia 3aTParuBarOTCs COOOPaKEHHs MPABOBOM SICHOCTH M ONpeneNnEéHHOCTH. (Saghinadze u
opyeue npomus I pyzuu, §§ 83-84).

b) Co6.nonenne BHyTPpeHHUX NPABUJ M OrPAaHNYCHUI

49. 3agBurenu 00s3aHBl COONIOCTH TpaBUia W MPOLEAYPHI, YCTAHOBIECHHBIE BO
BHYTPEHHEM TipaBe. B mpoTruBHOM ciydae xamo0a MOXeT OBITh OTKJIOHEHa B CHITY
HEBBITMIOTHEHUS YCIoBui ctatbu 35 (Ben Salah, Adraqui u Dhaime npomus Hcnanuu (pei.);
Merger u Cros npomus @panyuu (peut.); MPP Golub npomue Ykpaumer (pem.)); Agbovi
npomus I'epmanuu (pemt.)). Ctatbs 35 § 1 He cobmroaeHa, ecnu oOpaiieHue BO BHyTPEHHUI
oprad He OBUIO PacCMOTPEHO HM3-3a MPOIECCyalbHON ommOKu camoro 3assurens (Gdfgen
npomus I epmanuu [BII]).

OnHako HEOOXOJUMO 3aMETUTh, YTO B CHUTYallMW, KOTJIa BHYTPEHHUH CyI pacCMOTpEN
oOpallleHre 3asBUTENS MO CYIIECTBY, MYCTh JaXX€ B HUTOre W IMPHU3HAB 3TO OOpalieHue
HENpUEeMJIEMBIM, yCIIOBUSI cTaThdl 35 § 1 OyayT cumrtarhes BhIONHEHHBIMU (Voggenreiter
npomus ['epmanuu). TOT K€ TMOJTOKUTETBHBIN PE3yNbTAT OKUIACT U 3ASBHUTEIISA, KOTOPBIHA
XOTS M He BBINOTHWI (opMalibHble TpeOOBaHUS BHYTPEHHErO IIpaBa, HO JOOMIICA
pacCMOTpEHHsI CBOEro OOpaIlleHUs MO CYIIECTBY B KoMIleTeHTHOW wHctaHuuu. (Viadimir
Romanov npomug Poccuu, § 52). Ta xe cuTyalys BO3HMKAET U B CiIydae, Korjaa odpalieHue
BO BHYTPEHHUH opraH ObUI0 CGHOPMYJIHPOBAHO CIUIIKOM TIOBEPXHOCTHO M €7Ba JIU
COOTBETCTBOBAJIO MPABOBBIM TPEOOBAHHSIM, HO CyAbsl MPH STOM BCE ke BbIHEC (MyCTh U
KpaTKoe) pemieHue 1o cyuiecTBy: Verein gegen Tierfabriken Schweiz (VgT) npomue
LUlgetiyapuu (Ne 2) [BII], §§ 43-45.

¢) Haanyme HeCKOJBLKHMX CpPeJCTB NPABOBOM 3aLIUTHI

50. Ecnu B pacniopspKEHHH 3asiBUTENSI UIMEETCSI HECKOJIBKO TOTSHIMAIBHO 3()()EeKTUBHBIX
CPEJICTB MPaBOBOM 3aIIUTHI, TO €My HEOOXOIUMO UCTIOIB30BaTh JIHIIb OJHO U3 HUX (Moreira
Barbosa npomue [lopmyeanuu (peut.); Jelicic npomus Bochuu u ['epyecosunvt (petl.);
Karako npomue Benepuu, § 14; Aquilina npomue Manomut [BI1], § 39). Ecnu ogHO cpeacto
OBUIO HCITONIB30BAHO, TO OOpAIleHUs K JIPYroMy CpeICTBY, 3a/ada KOTOPOTO MPaKTHYECKU
COBMajaeT ¢ 3amadeil mepBoro, He TpeOyercs (Riad u Idiab npomus bBenveuu, § 84;
Kozacioglu npomuse Typyuu [BII], §§ 40 u nanee; Micallef npomus Manomwr [BI1], § 58).
Br16op Haunbosee moaxoAsIIero cpeicTBa 3aluThl OCTa&TCs 3a 3asgBUTeNeM. TakuM oOpa3om,
€CIIM HAIMOHAJBHOE IMPABO MPEAYCMATPUBACT HECKOJBKO MapajlICIbHBIX CPEJICTB 3allUTHI,
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pa3IM4YHBIX TI0 CBOEH MNPaBOBOW TMPHUPOJE, TO OT 3asBUTENS, TOMBITABIICTOCS TOOUTHCS
yCTpaHeHUs penoiaraeMoro Hapymenus KoHBeHnu myTéM oOpaiieHusi K OTHOMY U3 3TUX
CPEICTB, HE CJIEyeT HENpEeMEHHO TpeOoBaTh OOpalIeHUs K IPYTHM CpPEACTBaM 3alllUTH,
KOTOpBIC 1O CYTH CBOEH BBIMIONHSIOT Ty e 3anauy (Jasinskis npomue Jlameuu, §§ 50 u

53-54).

d) Ilperen3us, 3asiBJeHHas1 110 CYTH

51. Ilpu pa3OuparenbcTBe BO BHYTPEHHHX WHCTAHIMSX HET CTPOTOM HEOOXOIUMOCTH
CCBIIAThCSl HEMOCPEACTBEHHO Ha Kakoe-nuOo TpaBo, rapaHtupoBaHHoe KoHBeHIueH.
HoctatouHo, 4TOOBI COOTBETCTBYIOIIAs MPETCH3Us ObLIa 3asBJICHA «XOTSA OBl MO CyTH»
(Castells npomue Hcnanuu, § 32; Ahmet Sadik npomus Ipeyuu, § 33; Fressoz u Roire
npomus @panyuu [BI1], § 38; Azinas npomuse Kunpa [BI1], §§ 40-41). D10 3HAYUT, YTO eciin
3asiBUTEINIb HE COCJAJICS Ha MoJokeHus: KOHBEHIMM, TO OH, OMHUPasCh Ha BHYTPEHHEE MPaBo,
JOJDKCH TIPEJICTAaBUTh apTyMEHTBI TAKOTO COJIEP)KaHUs, KOTOPOE M0 Obl HAIIMOHAIBHBIM
CyllaM OCHOBaHHUSI TEPBBIMU OTpearupoBaTh Ha TMpeanoiaraeMoe HapyuieHue KoHBeHIHH
(Gdfgen npomus I'epmanuu [BI1], §§ 142, 144 u 146; Karapanagiotou u opyeue npomué
I'peyuu, § 29; 1 OTHOCUTENHHO MPETEH3UHU, KOTOpas He ObLIa 3asBJCHA MEePE CYJOM BBICIICH
WHCTaHIIUU JaXe 0 CyTHu: Association Les Témoins de Jéhovah npomue @panyuu (petr.)).

e) Hannume cpencTB M MX Ha/JIeKALIUI XapaKTep

52. 3asBUTENN IOJDKHBI UCIOJIB30BATH TOJBKO T€ MMEIOIIMECS B HAJIUYWU BHYTPCHHUE
CPENCTBA, KOTOpble MOTYT OBbITh 3aJeHCTBOBAHBI HAMPSAMYIO (TO €CTh HEMOCPEICTBEHHO
3asgBuTesIMA). Ha MOMEHT pa3OuparenbcTBa CpeicTBa TOJKHBI OBITh 3P QEKTHBHBIMH KaK B
TEOpUHU, TaK M Ha MpakTHKe. J[pyrumMu cioBaMu, CpeACTBa OJKHBI OBITH JOCTYIHBIMHU,
CHOCOOHBIMU  YJIOBIIETBOPUTh NPETEH3WH, a TaKXkKe [OJDKHA CYIIECTBOBATh pa3yMHas
MEPCIEKTHBA MOJOXKUTENLHOTO ucxoaa nena (Sejdovic npomus Umanuu [BI1], § 46; Paksas
npomue Jlumswt [BI1], § 75).

53. He TpeOyeTcsi WCIMOJNB30BAaHUSA TUCKPEIIMOHHBIX MWW ASKCTPAOPIWHAPHBIX CPEACTB
3alIUThI, TAKMX KakK, HAaIpuMmep, oOpaleHue K Cyqy ¢ TpeOOBaHHEM NEPEeCMOTPETh €ro e
cobctBennoe pemmenue (Cinar npomus Typyuu (peut.); Prystavka npomue Yxpaunwvt (pemr.));
Wi TpeOOBaHHE BO3OOHOBUTH PACCMOTPEHUE 3aKOHYEHHOTO JIeJa, 32 UCKII0YEHHEM 0COOBIX
Clly4yaeB, KOTJa, HampuMep, YCTAHOBJIEHO, YTO IO BHYTPEHHEMY IpaBy TpeOOBaHHE O
BO300HOBJICHUH TPOM3BOJACTBA MO Jeny (akThdyecku sBisiercss 3(PpPEeKTUBHBIM CPEICTBOM
samuthl (K.S. u K.S. A.G. npomus [llsetiyapuu (peii.)), Wiu Korjga OTMEHA BCTYIHUBIIETO B
3aKOHHYIO CHIIy CyA€OHOTO pEIICHUs SBISAETCS eIMHCTBEHHBIM CIOCOOOM Uil TOCYJapcTBa-
OTBETYMKA HCIPABUTh CUTYAIMIO B paMKaX €ro coOCTBEHHOMU IpaBoBoi cuctemsl (Kiiskinen
npomus Qunnanouu (peut.); Nikula npomuse @uunanouu (pemr.)). XKamobGa B BBIIIECTOSAIITNI
OpraH Takxe He cuuTaeTcst d3PPEKTUBHBIM CPEICTBOM 3alUThl (Horvat npomue Xopsamuu,
§ 47; Hartmann npomue Yexun, § 66). Ecnu cpeacTBo HE AOCTYNHO 3aBUTENIO HAIPSIMYIO, a
3aBUCHUT OT JUCKPEIMOHHBIX MOJIHOMOYMI MPOMEXYTOYHOTO YYaCTHHKA OTHOILIEHHH, TO 3TO
cpenctBo He sBisiercs dddektuBHbIM (Tanase npomus Mondoswt [BI1], § 122). Kpome Toro,
1o 1oBoxy 3(P(HEKTUBHOCTH CPEACTBA, KOTOPOE TPATUIIMOHHO CUHUTAIIOCH HEOOS3aTEIHHBIM
JUIS UCTIONIb30BaHUs (OMOYJICMEH), CM. apryMEHTAIMI0 B IOCTAHOBICHMM Egmez npomus
Kunpa, §§ 66-73. Hakoner, He MOXeT cuuTaThCsi YPPEKTHBHBIM BHYTpPEHHEE CPEACTBO
3alUTHI, HE COAepIKallee CPOKOB Il pACCMOTPEHHs OOpALeHUH U POXKIAIOIIee TEM CaMbIM
Heonpenen€uuocts (cpaBuu Williams npomue Coedunénnoco Koponescmea (peml.), u
YKa3aHHBIE TaM CCBUIKH).

Ecnu 3asBUTENb MBITAETCS UCIIONB30BATh CPEJCTBO 3aLIUTHI, HE paccmaTpuBaeMoe CyaoM
B KauecTBE HaJICKAIIEero, 3aTPaueHHOE Ha 3TO OOpalleHHe BpeMsl HE MPephIBAET TEUCHHE
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HIECTUMECAYHOTO CpPOKa, YTO MOXKET MPUBECTU K OTKIOHEHHIO CynoM KaloObl B CBA3H C
MPOIMYCKOM 3TOTO cpoka (Rezgui npomus @panyuu (peut.) u Prystavska npomus Yrpaumoi

(pemr.)).

f) HocrynHocTh U 3¢ (PeKTHBHOCTH

54. CpencTBa 3amUThl TOJKHBI ()YHKIIMOHUPOBATH C JOCTATOYHOW TapaHTHEH KadyecTBa He
TOJILKO B TEOPHUH, HO U Ha MpaKTHKe. J1Jis1 TOro 4To0bl ONPEACINTh, YOBICTBOPSET JIU TO WA
WHOE CpEACTBO 3allUTHl KPUTEPHSIM JOCTYMHOCTH U 3(deKTuBHOCTH, HEOOXOIMMO
YYUTHIBATh KOHKPETHBIE 00CTOSTENbCTBA KaXKA0ro Aena (cp. Hike ¢ myHKToM 4). CyneOHas
NpaKkTUKa JO0JDKHA MMETh JOCTaTOYHO YCTOSIBIIMICS XapaKTep B HAMOHAJIHHON MPaBOBOM
cucteme. Tak, Cya mocuurtan, 4Tto oOpalleHHe B BBICIIMKA Cyln TmepecTaéT ObITh
«3(h(HeKTUBHBIM CPEICTBOM» TOTAA, KOTJA B MPAKTHKE 3TOTO Cy/Aa MOSBISIOTCS M OCTAIOTCS
HeycTpaHEHHBIMU pacxoxaeHus (Ferreira Alves npomus [opmyeanuu (Ne 6), §§ 28-29).

Cyn nomKeH MparMaTHYHO YYWTBHIBATH HE TOJIBKO TEOPETHYECKH IMPETyCMOTPEHHBIE BO
BHYTPCHHEH TPaBOBOM CHUCTEME CpEICTBA 3aIllUThl, HO M OOIIMN IOPUIUYECKUH U
MOJUTUYCCKH KOHTEKCT CHTYAalllH, a TaKKe JIMIHbIE 00CcTOsATeNbCTBA 3asBuTens (Akdivar u
opyeue npomus Typyuu [BI1], §§ 68-69; Khachiyev u Akaieva npomue Poccuu, §§ 116-117).
Cyn pemaer ¢ y4éToM BceX OOCTOSITENLCTB KOHKPETHOTO JI€Na, CHENAN JIH 3asBHTENb IS
WCUEpPIIaHUsl BHYTPECHHUX CPECTB 3aIUTHI BCE, YTO MOXKHO OBLIO Pa3yMHO OT HETO OXKHUJIATh
(D.H. u opyeue npomus Yexuu [BI1], §§ 116-122).

Heo0XxomuMo OTMETHTh, YTO TOCYAapCTBEHHBIC T'PAHUIBI, KaK (AaKTUYeCKH TaK U
IOPUINYECKH, CaMH 10 cebe He SBISIOTCS NPEMSATCTBHEM JUIS HCUYEpHaHWs BHYTPEHHHUX
CPEICTB MPABOBOM 3amUTHI. [10 00mIeMy mpaBuiTy, 3asBUTEIH, MPOYKUBAIOIINE BHE MPEIEIOB
IOPUCIUKIINA TOCYJapCTBa-y4acTHHKA, HE OCBOOOXKHAIOTCA OT OOSM3aHHOCTH HCYEPNaTh
BHYTPCHHHUE CPEJICTBA 3alUTHI B 3TOM IOCYIapCTBE, HECMOTPSI HAa BO3MOXHBIC TIPAKTUYCCKUE
HEyJJ00CTBa WJIM BIIOJHE MOHSTHBIC NMPUYMHBI JHYHOTO XapaKTepa He KelaTh MCUYEPIbIBATH
cpenctBa 3ammthl (Demopoulos u opyeue npomus Typyuu (pemr.) [BII], §§ 98 u § 101
OTHOCHTEIIEHO 3asBUTENICH, KOTOPBIE MOTAH O] FOPUCAUKIIAIO TOCYapCTBa-OTBETUHKA 0e3
CBOETO JIMYHOTO COTJIACHS).

3. Ozpanuuenus é npumenenuu npaguia

55. B CcOOTBEeTCTBUU C «OOMICTIPU3HAHHBIMUA TPUHIUIIAMHA MEXIYHAPOJIHOTO TIpaBay,
3asIBUTENIb MOXKET MPH OMpPeNeIEHHBIX 00CTOSATENBCTBAX OBITH OCBOOOXKIEH OT 00S3aHHOCTH
MCYEPIBIBATh JIOCTYMHBIE BHYTPEHHHUE cpencTBa 3amuThl (Sejdovic npomue Umanuu [BII],
§ 55). (Cm. HIKE TIYHKT 4).

TpeOGoBaHue 00 MCUEepIaHUK HE MPUMEHSETCS U B T€X CIydasx, KOTJa JOKa3aHO HANIHE
aIMUHHUCTPATUBHON TPAKTUKHU, BbIpaXkarolleicss B MOBTOPeHUH Hapymiaronmx KoHBEHIHIO
JEHCTBHUH ¥ MOy CTUTEIHCTBE O(QUIIMATBHBIX BIIACTEH, UTO TPEBpaIIaeT JIO0YI0 MPOIEIypy B
Oecnione3nyro unu HeapdextuBnyto (4ksoy npomus Typyuu, § 52).

B nenax, rae TpeboBaHMe K 3asBUTEIIO UCIIOIb30BaTh KaKoe-I100 CPeACTBO 0Ka3ajaoch Obl
Ha TIPaKTUKE HEpPa3yMHbIM M CO3/ajo Obl HENPOMOPIMOHANBHBIC TMPEMATCTBUS IS
OCYILIECTBJICHUS TapaHTHUPOBAHHOTO cTaThEéN 34 KOHBEHIMM MpaBa Ha JIMYHOE OOpalieHHeE,
Cyn pemiaer, 4To 3asBUTENb OCBOOOXKIAETCS OT OOS3aHHOCTH HCIOJB30BaTh 3TO CPEICTBO
(Veriter npomus @panyuu, § 27; Gaglione u opyeue npomus Umanuu, § 22).

Ecmm 3a oOpamenne B Kakyro-JTM0O WHCTAHIUIO B3WMaeTcs MTpad B 3aBUCHMOCTH OT
pe3ynbTara paccCMOTpEHHUs Jella W ImTpad 3TOT HE CBS3aH CO 3JOYNOTPEOIICHUEM WIIU
HapylLIeHUEM, TO TaKas MHCTAHIMS NMEepecTaéT CUYUTAThCS 00sA3aTeIbHON ISl UCTIONb30BAHMUS:
Prencipe npomus Monaxko, §§ 95-97.
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4. Ha kom nexcum opems 00Ka3bl6aHUA

56. Ecnu rocynapcTBO-OTBETUMK 3asiBJIIET O HEUCUYEPIAHWW BHYTPEHHUX CPEACTB, OHO

JIOJDKHO JIOKa3aTh, YTO 3asBHUTENb HE oOpartwicsi K 3(PpekTMBHOMY U, OJHOBPEMEHHO,
JIOCTyIHOMY cpenctBy 3amutel (Dalia npomue @panyuu, § 38; McFarlane npomus
Upnanouu [BIT], § 107). JlocTymHOCTh TaKoro CpEICTBAa 3allUThl JOJDKHA OBITh B
JIOCTAaTOYHOM Mepe MOATBEpXKACHA KaK 3aKOHOM, Tak M npaktukoit (Vernillo npomus
@panyuu). ITO CPEACTBO JTOJDKHO MMETh SICHYIO 0a3y BO BHYTpeHHeEM mpaBe (Scavuzzo-
Hager npomus lBeitnapuu (pewr.); Norbert Sikorski npomuse I[lonvwu, § 117; Siirmeli
npomus I'epmanuu [BI1], §§ 110-112). CpenctBo 3amuThl JOJDKHO TapaHTHPOBATH
BO3MOXXHOCTh YCTpPaHEHMS CHUTYyalliH, MOPOAMBINEH KanoOy; MpPH 5TOM BEPOATHOCTD
MOJIOKHUTEIHHOTO KCXO0Ja Jeja JOJKHA HOCUTh pPa3yMHBIM xapaktep (Scoppola npomue
Hmanuu (Ne 2) [BI1], § 71). Hanuune u pa3BuTHE 3aBIEHHOTO CPEACTBA 3alIUTHI, PABHO KaK
u ero o0béM wu chepa TUpPUMEHEHUS OJDKHBI OBITh UYETKO OOO3HAYCHBI, a TaKKe
MOJTBEPKJIEHBl WM JOIMOJIHEHbI MPAaKTUKOM CyAeOHBIX WM JAPYTUX BIACTHBIX OpPraHOB
(Mikolajova npomuse Cnosakuu, § 34). IT0 TOJOXEHHE MPUMEHUMO Ja)X€ K MPaBOBBIM
CUCTeMaM, TOCTPOSHHBIM B JyXe oOmiero mpaBa (common law), B KOTOPBIX MHUCaHas
KOHCTUTYLIMSI TIOJIpa3yMeBaeMO TapaHTHUPYET TO IMPaBO, HA KOTOPOE CCHUIACTCS 3asBUTEIh
(McFarlane npomus Hpnanouu [BI1], §§ 117 m 120, mo moBoay CpelncTBa 3allUTHI,
CYIIIECTBOBABIIIETO B TEOPHH HA MPOTHKEHUH MOYTH 25 JIET, HO HU pa3y HEe MPUMEHEHHOTO Ha
MPAKTHKE).
ApryMeHTsl IpaBUTENIbCTBA-OTBETYMKA OYEBHUIHO OOpeTyT OonbIIMK Bec, eciau OyayT
MOJIKPEIUICHBl KOHKPETHBIMHM TMpHUMEpaMu M3 BHYTpPEHHeH cyaeOHoi mpaktuku (Doran
npomus Upnanouu;, Andrasik u opyeue npomue Cnosaxuu (peut.); Di Sante npomus Umanuu
(pemt.); Giummarra u opyeue npomué @panyuu (peul.); Paulino Tomads npomue [lopmyeanuu
(pemr.); Johtti Sapmelaccat Ry u opyaue npomue @unisnouu (pel.)), IMEIONIEH OTHOIIIEHUE K
neny (Sakhnovski npomue Poccuu [BI1], §§ 43-44).

57. T'ocy1apcTBO-OTBETUHMK, YTBEPKAAIOILIEE, YTO 3asBUTEIb MOT HAMPSIMYIO CChUIATHCS
BO BHYTPEHHEM CyJae Ha monoxeHus KOHBEHIMH, MOIDKHO J0Ka3aTh HAa KOHKPETHBIX
IpUMepax yCTOSABILUICS XapaKTep TAKOTo CpeAcTBa 3aluuThl (Slavgorodski npomue Scmonuu
(per.)).

58. Cyn mposiBiasil OOJBUIYIO CKIOHHOCTh K NPHUHSATHIO 3aBJICHHBIX apryMEHTOB B TE€X
ClIy4asiX, KOTJja HallMOHAJIbHBIN 3aKOHOJATENbHBIM OpraH BBOJIWI 0CO00€ CPEICTBO 3aIIUTHI,
HANpaBJICHHOE /pomue YPe3MEPHON JUTMTENBHOCTH CYAECOHBIX pa3OuparenbeTB (Brusco
npomue Umanuu (peut.); Slavicek npomue Xopeamuu (peut.)). Cm. takxe Scordino npomus
Umanuu (Ne 1) [BIT], §§ 136-148. CpaBuure ¢ aenom Merit npomus Yxpaunwt, § 65.

59. Ilocne TOro, Kak TOCYAapCTBO-OTBETYMK BBIMOJHUIO CBOKO OOS3aHHOCTh TIO
JIOKA3bIBAaHUIO HAJMUMS Y 3asBUTEIS HaAJIeKamiero, 3p(GpekTuBHOro u JOCTYITHOTO CpeACTBa
MIPABOBOM 3aIIMUTHI, 3asIBUTEIND JOJKEH JOKA3aTh:

— YTO yKa3aHHOE€ CPEJICTBO 3allUThl HA caMOM Jeje Obulo ucnoib3oBaHo (Grdsser npomus
T'epmanuu (pemt.));

— WJIHM YTO B CWJIy TeX WJIM WHBIX NMPUYMH OHO OBLIO B JAHHOM JIeJIe HEHAJICKAIIUM HIIH
HeapdextuBHbIM (Selmouni npomus @Dpanyuu [BII], § 76; Hanpumep, B ciydae
Ype3MEpHOH MTUTENBHOCTH paccienoBanus — Radio France u opyeue npomuse @panyuu
(pemt.), § 34; wiu xorma peyb HAET 00 OOBIKHOBEHHOM JIOCTYITHOM CpPEICTBE, Kak,
HarpumMmep, oOpalieHne B KaCCAIMOHHYI0 WHCTAHINIO, KOTOPOE MOXET B OOCTOSTEILCTBAX
KOHKPETHOIO Jiefa cTaTh Hed(h(PEeKTUBHBIM B CHITy YCTOSIBIICHCS CyqeOHON MPAaKTHKHU IO
cxoxkuM aenam (Scordino npomus Hmanuu (peul.); Pressos Compania Naviera S.A. u
opyeue npomug benveuu, §§ 26 u 27), naxe ecnu 3Ta cynedHas MPaKTHUKa COBCEM CBEXas
(Gas u Dubois npomus @panyuu (peur.)). Ta e cuTyanus BO3SHUKAET B CiIy4ae, Korja
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

3asBUTENIb HE MMEET BO3MOXXKHOCTH HAIPSIMYIO OOpaTHThCS B yKazaHHBIM cyxa (Tanase
npomus Monooswr [BII], § 122). Ilpu HEKOTOPHIX OCOOBIX OOCTOSITENHLCTBAX, KOTAA
UMeeTCsl TpyIIa HaXOMSIIUXCS B aHAJOTHYHOW CHUTyallMH 3asBUTENCH, M3 KOTOPBIX
HEKOTOpBIC He 00Opalainuch B CyJ, yKa3aHHBIH TOCyJAapCTBOM-OTBETUYMKOM, HO TE€M HE
MEHEEe OHM MOTYT CUMUTATHCS BBHITIOJHHBIIUMH TPABUIO 00 MCUEPIIAHHUH, TTOCKOIBKY 3TO
CPEJCTBO 3aIIUTHI YK€ 0Ka3aloch HEI((HEKTUBHBIM ISl APYTUX OOpalaBIINXCS K HEMY H,
TaKuM 00pa3oM, MOTIOOHBIA UCXO OKHJIAa OBI JIFOOOTO0, KTO PEmn Obl OOpaTUTHCS B ATOT
cyn (Vasilkoski u opyeue npomus «bwvigwen IOeocnasckou Pecnyoruxu Maxedonuuy,
§§ 45-46; Laska u Lika npomus Anbanuu, §§ 45-48). OmHako Takoe MPOUCXOAUT
UCKITIOYUTENFHO B OCOOBIX ciyuasx (cpaBHUTE ¢ jaenoM Saghinadze u Opyeue npomug
I'py3uu, §§ 81-83);

— 4TO0 0COOBIE OOCTOSTENbCTBA OCBOOOXKIAIOT €ro OT OOS3aHHOCTU BBINOJHHUTH 3TO
TpeboBanue (Akdivar u opyaue npomus Typyuu [BI1], §§ 68-75; Sejdovic npomus Umanuu
[BIT], § 55; Veriter npomus @panyuu, § 60).

60. OgauM U3 Takux (AKTOPOB MOXKET BHICTyNaTh MOJHOE Oe3/1eiicTBHE HAIIMOHAIbHBIX
OpraHoB BJacTd (B OTBET Ha CEPbE3HBIC 3asBJICHUSA O HAPYUICHUSAX CO CTOPOHBI
MpeCTaBUTENeH rOCyAapcTBa WIKM O MPUYUHEHUH UMH BpeJia), BhIpakaroleecs, HarpuMep, B
OTKa3e MPOBECTH PACCIICIOBAHNE WIIM OKa3aTh IOMOIIb. B Takoil cuTyanuu MOKHO TOBOPUTH
0 TOM, YTO OpeMs J0Ka3bIBaHUS OIMATH CMEIIAETCS U UTO TEHephb YXKE rocyAapCTBO-OTBETUUK
JIOJKHO OOBSICHUTH, KaKHEe UM OBUIA TIPUHSATHI MEPHI B CBSI3U C MACIITa0OM U CEPhESHOCTHIO
o0xanyemMbIx coObITUt Demopoulos u opyeue npomus Typyuu (peut.) [BIT], § 70).

61. Ecnmu 3asBUTEN, BCEro JHIIbL COMHEBAeTCS B 3(PPEKTHBHOCTH TOTO WIM HWHOTO
CPENICTBA 3aIIMTHI, STOTO HEAOCTATOYHO AJII OCBOOOXKICHHS OT OO0SI3aHHOCTU MOIMPOOOBATH
UCIIOJIB30BaTh 3TO CpeAcTBO (Epozdemir npomus Typyuu (peut.); Milosevic npomue
Huoepnanoos (pem.); Pellegriti npomus HUmanuu (peut.); MPP Golub npomue Yxpaumsi
(pemt.)). HampoTuB, B MHTEpecax 3asBUTENS OOPAaTUTHCS B KOMIIETEHTHBIA CYJ, YTOOBI TOT
UMeJ BO3MOXKHOCTh PacCHIMPUThH COAEPIKaHHME CYIIECTBYIOIIUX MPaB, UCIONB3Ys CBOE MPaBO
Ha TonkoBanue (Ciupercescu npomus Pymwvinuu, § 169). B Tex mpaBOBBIX CHUCTEMax, T
OCHOBHBIE TIpaBa 3alUIIEHbl KOHCTUTYIMEH, MOCTpaJaBIIeMy JIMIY HAJICKUT MPOBEPHUTH
MIyOMHY TaKOW 3alUThI, @ B CUCTEME 0011ero mpasa (common law) 3auHTepecoOBaHHOE JUIIO
JOJKHO TIPEAOCTaBUTh BO3MOXXHOCTh HAIMOHANBHBIM CyJaM OOECNeYHTh Pa3BUTHE JTUX
npaB myTéM ToskoBanus (4, B u C npomue Upnranouu [BI1], § 142). OnHako korna Ha caMoOM
Jene TpU  HCTOJb30BAaHUHM MPEAaraéMoro CpeAcTBa MPAaBOBOM 3alllUTHI  pa3yMHbIE
MIEPCIICKTHBBl Ha TIOJOXKUTEIBHBIM HMCXOJ Jella OTCYTCTBYIOT, HANpHUMEp, NMPU HATUIHH
YCTOSIBILICHCS BHYTPEHHEH CyIeOHOW MpPaKTUKH, TOT (akT, YTO 3asIBUTENb HE HCIOIB30Bal
9TO CPENCTBO, HE CIYXKUT MPEISATCTBHEM JUIsl IPU3HAHUS €ro KaoObl mpuemieMoit (Pressos
Compania Naviera S.A. u Opyeue npomus benveuu, § 27, Carson u opyeue npomus
Coeounénnozo Koponescmesa [BII], § 58).

5. Ilpoueccyanvnwvie acnekmol

62. OO0s3aHHOCTH 3asiBUTENs MCUepHaTh BHYTPEHHUE CPEACTBA TIPAaBOBOM 3alllUTHI
OLIGHUBAETCS, MO O00ImeMy MpaBWiIy, MO COCTOSIHAIO Ha JeHb moaadyn >kanodel B Cyn
(Baumann npomus @panyuu [BII], § 47), 3a HUCKIIOYEHUEM OTICNBHBIX CIy4aeB, KOTJAa
IPUCYTCTBYIOT OCOOBIE 00CTOSITENHCTBA (CM. HUXKE MYyHKT 6). B TO xe Bpems Cya MOxeT
MPUHATH CUTYAIUIO, KOT/Ia TIOCJEIHUI Tal CpPe/ICTBa 3alIUThl OyJeT MPOHAeH BCKOPE MOCie
nojayu kKajooObl, HO A0 Toro, kak CyJI BbIHECET CBOE pEIIEHHE O MPUEMIEMOCTH
(Karoussiotis npomue [lopmyeanuu, § 57).
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

63. Ecnu rocynapcTBO-OTBETUMK JKEJIA€T 3asBUTh ApPryMEHT O HEHWCUEpIIaHUHU, OHO
JOJKHO CAENATh 3TO, HACKOJIBKO TO3BOJISIIOT 00CTOSTENIbCTBA U CaMa IPUPOJIa BO3PAKEHUS, B
CBOEM MEMOpaHIyMe JI0 IPUHSTHS PEIICHUST O IPUEMIIEMOCTH. XOTS MOTYT CYIIECTBOBATh U
0co0bIe 00CTOSITENHCTBA, OCBOOOXKIAIOIINE TOCYJAPCTBO-OTBETYMKA OT 3TOW OOS3aHHOCTH:
Mooren npomue I'epmanuu [BII], § 57 n ykazanueie TaM cCblIkH, §§ 58-59.

Hepenko Bo3pakeHHE O HEUCUEPHAHUHM CPEACTB 3alIUThl OOBEAUHSIETCS C CYIIECTBOM
JieNia, B YaCTHOCTH B JIeJIaX, KAaCAIONIMXCS MPOILECCYalbHBIX O0S3aHHOCTEH WM TapaHTHH,
HaIpUMep B kKano0ax, CBA3aHHBIX C MPOIECCYATbHON CocTaBIstomIel cTarbu 2, Dink npomus
Typyuu, §§ 56-58 wnm 3; oTHOCUTENBHO cTaThu 6, Scoppola npomuse Umanuu (Ne 2) [BII],
§ 126; crateu 8, A, B u C npomus Upnanouu [BI1], § 155; u crateu 13, Siirmeli npomus
T'epmanuu [BIT], § 78, u M.S.S. npomue benveuu u I peyuu [BIT], § 336.

6. Ilosagnenue nHosvix cpedcme 3auiunvl

64. Bormpoc 06 ucuepnanuy BHYTPEHHHUX CPEACTB MPABOBOM 3aIIUTHI OOBIYHO PEIIAeTCs B
CBETE TOTO, HAa KaKOW CTaJIMW HAXOIMJIOCh BHYTpPEHHEE pa30MpaTeIbcTBO HA MOMEHT MOaun
#ano6sl B Cya. OHAKO y 3TOTO MpaBUiia €CTh HCKIIIOUEHHs, CBSI3aHHBIC C CO3JITAaHUEM HOBBIX
CpeAcTB mpaBoil 3amuthl (cM. Icyer npomue Typyuu (pemt.), §§ 72 u nmanee). B wactHoCTH,
Cya oTcTyman oT 3TOro mpaBuja B AeliaX O JUIMTEIHHOCTH CyIeOHbIX pa3OuparenscTB (Predil
Anstalt npomuse Umanuu (peut.); Bottaro npomue Umanuu (peu.); Andrasik u opyeue npomueé
Cnosaxuu (pem.); Nogolica npomus Xopsamuu (pemwl.); Brusco npomue Mmanuu (pel.);
Korenjak npomue Cnogenuu (pemt.), §§ 66-71 unm B nenax, Kacaroluxcsi BBEJACHUS HOBOTO
KOMIIEHCAIIHOHHOTO CPEACTBA 3aIlUTHI B CBSI3U C BMEIIATEIHCTBOM B OCYILIECTBICHUE MPaBa
coocteennoctu (Charzynski npomus Ionvwu (pem.); Michalak npomus Ionvwu (peul.); u
Demopoulos u opyeue npomus Typyuu (pemt.) [BII]), unu B cBSA3M ¢ HEUCTOJIHEHHEM
pelieHuit HaMoHANBHBIX CcyAoB (Nagovitsyn u Nalgiyev npomus Poccuu (pemt.), §§ 36-40),
WIHA B CBSI3U C MEPENOTHEHHOCTHIO TIOPEM U JAPYTHX NMEHUTCHIMAPHBIX yupexxaeHuil (Latak
npomue Ilonvwu (pemt.)).

Cyn yuutbiBaeT 5()(PEKTUBHOCTh U JOCTYNMHOCTh HOBOSIBJICHHBIX CPEACTB 3alllUTHI
(Demopoulos u opyeue npomus Typyuu (peur.) [BIT], § 88).

CrnyuaeTcsi, 4TO HOBO€ CPECTBO 3aIIUTHI OKa3bIBaeTcs Hedh(EKTUBHBIM: Parizov npomué
«owisuwert FOzocnascxoui Pecnyonuxku Maxedonuu», §§ 41-47). Ilpumep >¢dexTHBHOTO
HOBOT'O KOHCTUTYIIMOHHOTO cpeactBa: Cvetkovic npomus Cepouu, § 41.

[To moBogy TOro, ¢ Kakoro BpeMEHHU OyJAeT CIpaBeAJIUBBIM TpeOOBaTh OT 3asBUTEIS
oOpallleHrs1 K HOBOMY CPEACTBY 3alllUTHI, MOSBUBIIEMYCS B MPaBOBOW CHUCTEME B CBS3H C
U3MCHEHUEM CyaeOHON mpaktuku: Depauw npomueé benveuu (pemt), m Oojee oOmue
npunuunel: McFarlane npomue Hpnanouu [BIl], § 117; mo moBoay HOBOTo cpeacTBa
3alllUTHI, CO3JAHHOTO TOC]E MUJIOTHOTO TMOCTaHOBJIeHUs: Fakhretdinov u opyeue npomus
Poccuu (pemt.), §§ 36-44; u o moBopoTe B MPAKTUKE HALMOHAIBHBIX CYJOB: Scordino npomué
Umanuu (Ne 1) [BIT], § 147.

B mocranoBnenusix mo aenam Scordino npomue Hmanuu (Ne 1) [BII] u Cocchiarella
npomue Hmanuu [BIl] Cyn ompenenuin, KakKMMH XapaKTEpPUCTUKAMHU JOJDKHO 001aaaTh
BHYTpEHHEE CpPEICTBO 3allUThI, IJIsI TOro, 4YToObl OBITh 3(G(EKTHBHBIM B Jelax o
JUTMTENILHOCTH Cy/leOHOro pasdmparenscTBa (u cBexuil mpumep Vassilios Athanasiou u
opyeue npomug I peyuu, §§ 54-56). Ilo obmemMy npaBuiy, B enax o cyAeOHOIM BOJIOKUTE HE
TpeOyercss oOpamieHHss K TOMY CpEACTBY 3alllUTHI, KOTOPOE HE HWMEET IPEBEHTUBHOTO
BO3JICHCTBUS WJIM HE TapaHTupyeT KomneHcanuu (Puchstein npomue Ascmpuu, § 31).
[Iponenypa, mo3Bossiomas 00XanoBaTh UIMTEIBHOCTh CyleOHOTO pa30MpaTesbcTBa, caMa
JOJKHA TPOTeKaTh Oe3 3HAUYMTEIbHBIX 3aJepKEK U JOJKHA O0ecrneyuBaTh JOCTOMHBIN
ypoBeHb KomnieHcauuu (Scordino npomue Umanuu (Ne 1) [BIT], §§ 195 u 204-207).
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

65. Ecim Cya KOHCTaTHUpyeT HalW4yue OOIMMX WM CTPYKTYPHBIX HEIOCTAaTKOB BO
BHYTPEHHEM IIpaBe WJIH TMPABOIPUMEHUTEIBHON MPAKTUKE, OH MOXET MNOTpedoBaTh OT
rocyAapcTBa-0TBETYMKA OOpAaTUTh BHUMAHUE HA CUTYALIUIO U, IPU HEOOXOIUMOCTH, MPUHSAThH
3 PeKTHUBHBIE MEPHI I TOTO, YTOOBI J1eN1a MoJ00HOTO Pojia He MOCTYIAaIl Ha PACCMOTPEHUE
Cyna (Lukenda npomue Cnosenuu, § 98). Cy1 MOXKET pElIUTh, 4TO TOCYAAPCTBO JOJKHO YTO-
a1u00 M3MEHUTH B CYIIECTBYIOIIEM Ha0Ope CPENCTB 3aIIUTHI WU JOJHKHO CO37aTh HOBBIE
Cpe/ICTBa 3alllUTHI, CIOCOOHBIE JEHCTBUTENHHO A(OPEKTUBHBIM CIOCOOOM YCTPaHHUTH
nperoiaraeMple HapyIlIeHHs TIpaB, TapaHTHPOBaHHBIX KoHBeHIMEH (Hampumep, MIJIOTHBIE
MOCTaHOBJICHHS B nienax Xenides-Arestis npomue Typyuu, § 40; u Bourdov npomus Poccuu
(Ne2), §§ 42, 129 u panee, u 140). Ocoboe BHHMMaHHE JOMHKHO OBITH YJAEICHO
HE0O0X0IMMOCTH 00ecieuuTh YPPEKTHBHOCTh BHYTPEHHUX CPEJICTB 3aIIUTHI (CM. MMHIJIOTHOE
nocTaHoBieHue Vassilios Athanasiou u opyeue npomus I peyuu, § 41).

Ecnmu rocymapcTBO-OTBETYMK BBOJAWT HOBOE cpencTBO 3amuThl, Cya paccMmarpuBaet
Bornpoc 00 ero s¢pdextuBHOCTH (Hampumep, Robert Lesjak npomue Cnoeenuu, §§ 34-55;
Demopoulos u opyeue npomus Typyuu (peur.) [BIT], § 87). YoenuBmucey B 3¢HeKTHBHOCTH
cpenctBa, Cya MOXKET pemIUTh, YTO JIMIA, TMOJNAOIIUE aHAIOTUYHBIC XKaJIOObI JOIKHBI
HCTIOJIB30BaTh 3TO HOBOE CPEICTBO, €CJIM TOJBKO OHHM HE MPOMYCTHIIM CPOK Ha oOpalieHune B
9Ty uHcTaHuio. Cy npu3HaET nmog00HbIE KaloObl HEMpPUEeMIIEMBbIMHU 110 cTaThe 35 § 1, maxke
€CIIM OHU OBUIM TIOJJAHBI JI0 TOSBJICHUS 3TOTO HOBOTO CPEJCTBA 3AIIUTHI, PH YCIOBUH, YTO
JOCTYT 3asBUTENICH K STOMY HOBOMY CPEACTBY HE ObLIT 3aKpBIT B CBSI3U C MPOIYCKOM CpOKa Ha
obpamenue (Grzincic npomue Cnosenuu, §§ 102-110; Icyer npomus Typyuu (peut.), §§ 74 u
nanee).

Takum o0pazoMm, pedb HAET O BHYTPEHHHX CPEACTBAX 3alIUTHI, MOSBUBIIMXCS ITOCIC
nonayn xanob B Cyza. OLeHKa UCKIIOYUTENIBHBIX 00CTOSTENbCTB, 00S3BIBAIOIINX 3aSBUTEIS
UCTIONIB30BaTh ATO CPEICTBO, NPOBOJUTCA C YYETOM TIPUPOABI HOBOTO HAIMOHAIHHOTO
HOPMATHUBHOTO MEXaHM3Ma, a TaKKe KOHTEKCTa, B KOTOPOM 3TO HOBOBBEJIEHHE BHEIPSIIOCH
(Fakhretdinov u opyeue npomue Poccuu (pemt.), § 30). B aTom HejaBHO pacCMOTPEHHOM Jielie
Cyn pemni, 4To BHYTPEHHEE CPEICTBO MPABOBOW 3aIlMTHI, BBEAEHHOE B JCHCTBHE MOCIE
IIJIOTHOTO TOCcTaHoBIIeHUS CTpacOyprckoro cyna, yka3aBiiero Ha HeOOXOAMMOCTb CO3TaHuUs
3¢ (HeKTHBHOTO BHYTPEHHETO CPENICTBA, TOJDKHO OBITh MCMONIB30BaHO 10 oOpamieHus B Cy .

Cyn Takke yTOYHWI YCIIOBUS MPUMEHEHHSI CTaThu 35 § 1 B COOTBETCTBUU C AATOH TOJA9H
xanoosl (ibidem, §§ 31-33, a Taxxe Nagovitsyn u Nalgiyev npomus Poccuu (pemt.) §§ 29 u
nanee, a Takxke 42).

B. Heco0/101eHHe IECTUMECIYHOTO CPOKA

Cmampusn 35 § 1 — Ycnoeus npuemnemocmu

«1. Cyn MOXeT MPUHUMATH IO K PACCMOTPEHHUIO TOJBKO ITOCIE TOTO, KaK OBIIM MCYEpIaHbl BCe
BHYTpPEHHHE CpEICTBA MPABOBOM 3alllMTHI, KaK 3TO MPEAYCMOTPEHO OOIICNPU3HAHHBIMH HOPMaMH
MEXTyHapOJIHOTO NpaBa, U B TEUEHHE ILIECTH MECALIEB C JaThl BEIHECEHHUs] HAlIMOHAJIIBHBIMU OpraHaMH
OKOHYATEJIbHOIO PEeLISHHsI 110 JIENY.»

1. B uém 3a0aua npasuna

66. [IpaBuio ImeCTH MeECSIEB CTOMT Ha CTpaxke MpaBoBOW ompenenéHHocTH. OHO
HEOOXOMMO I TOTO, YTOOBI Jiella, 3aTparuBarollne CBs3aHHbE ¢ KOHBEHIMEH BOIPOCHI,
OBUIM PacCMOTPEHBI B Pa3yMHBIH CPOK M YTOOBI MPU 3TOM BJIACTHBIC OPTaHbl U JIPyTrHe
3aMHTEPECOBAHHBIC  JIMIIA HE  HAXOAWINCh  JUIUTEIHPHOE BpPEMsi B COCTOSHUU
HeonpeaenéuHoctu (P.M. npomus Coeounénnozo Koponescmesa (peit.)).
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

67. Kpome TOro, 3T70 mpaBWio Aa€T NOTEHIMAIBLHOMY 3asBUTENIO JOCTATOUYHBIA CPOK IS
Pa3MBINUICHUS, TO3BOJISIIOIINNA OLIGHUTh HEOOXOAMMOCTh IMOJAauu >KamoObl, a Takke, B
OTIENBHBIX CIIyYasX, NArOIIUH BpEMS ONpPEICITUThCS C KOHKPETHBIMH MPETEH3USMH U
aprymerramu (O ’'Loughlin u opyeue npomue Coedunénnozco Koponeecmea (pemt.)). ITo
NPaBUIIO O0JIErYaeT yCTaHOBIIEHHE (DAKTOB IO JIENTY, TIOCKOJIBKY CIPaBENTMBOE PACCMOTPECHHE
nonHuMaeMbIx nepes; CyoM BOIPOCOB MO MEPE MCTEUCHHSI BpEMEHU CTaHOBUTCS BCE Ooree
npobaemaTudHbIM (Nee npomue Upnanouu (pett.)).

68. DTo0 mpaBmsI0 0003HAYAaEeT BPEMEHHBIE paMKH ocymiecTBisieMoro CyaoM KOHTPOJS U
yKa3bIBae€T KaK BJIACTSM, TaK M YaCTHBIM JIMI[AM HA TOT IMEPHOJA BPEMEHH, 3a TpeaeiaMu
KOTOPOTO 3TOT KOHTpONb He aeicTByeT (Ipek npomue Typyuu (pent.); Di Giorgio u opyeue
npomue Umanuu (peut.)).

69. Cyn He uMeeT BO3MOKHOCTH HE MPUMEHHUTH MPABUJIO MIECTU MeCSIeB (HampuMep, Ha
TOM OCHOBAHHH, YTO TOCYJAPCTBO-OTBETUMK HE IMOJHSIIO BOIPOC 00 3TOM IMpaBUIIC B CBOUX
IpeBapUTENbHBIX BO3pakeHusx) (Belaousof u opyeue npomus I peyuu, § 38).

70. IlpaBuio mIeCTH MeECSIEB HE MOXET 0053aTh 3asBUTENsT OOpaTUThCS CO CBOEH
xanoborr B Cyn 10 TOro, Kak MO CHUTyallMd B CBA3M C AITOM KanoOoW OylneT MpHUHATO
OKOHYATEJIbHOE PEIIeHHe Ha BHYTpeHHeM ypoBHe (Varnava u opyeue npomus Typyuu [BII],
§ 157).

2. ﬂama, c Komopoﬁ OMCUUMBIBACMICA WLeCMUMECAYHDLIL CPOK

a) OxoHYaTeJbHOE pelieHue

71. lllectuMecsyHbI CPOK HAYMHAET T€Ub CO JIHS MPUHATUS OKOHYATEIHHOTO PEIICHHS B
paMKax HcYepriaHusi BHYTPEHHMX CpEACTB NpaBoBOM 3awmutel (Paul u Audrey Edwards
npomus Coeounénnozo Koponescmea (peil.)). 3asBUTENb JOMKEH OOBIYHO HCIIONH30BAThH
BHYTPEHHHUE CPEACTBA, SBISIOIIUECS TI0 BCEH BEPOSTHOCTH 3()(HEKTUBHBIMU U JOCTATOUYHBIMU
IUTsL yAOBIETBOpEHUS nipeteH3uil Moreira Barbosa npomue [lopmyeanuu (pemt.)).

72. TonpKo IUIIb HOpMaJbHBIE U 3()()EKTUBHBIC CPEICTBA 3AIIUTHI MOTYT OBITH TPUHSTHI
BO BHUMAaHHUE. 3asBUTENh HE MOXET JOOUTHCS MPOJUICHUS CTPOrO YCTAaHOBIEHHOTO
KonBennueii cpoka, momaBas HECBOEBPEMEHHBIE W HEYMECTHBIC KajJoObl B WHCTAHIUH WU
OpraHbl, He OO0Jajarol[e TMOJHOMOYUSMU M KOMIETCHIIMEW, JOCTaTOYHBIMU IS
obecnieuenns1, coryiacHo KonBeHnnu, 3(p()EeKTHBHOTO BOCCTAHOBIICHHS HAapYIICHHBIX IIpaB
(Fernie npomus Coeounénnozo Koponeecmesa (peil.)).

73. He mpuHHMAaIOTCS B pacy€T CpelCTBa 3aIIUTHI, UCIIOIB30BaHUE KOTOPBIX 3aBUCHT OT
YCMOTPEHHsI YNHOBHUKA U KOTOPBIE, COOTBETCTBEHHO, HE IOCTYITHBI 3asBUTENIO HAMPSAMYIO.
[IpaBuno mectu MecsLeB, IpeIyCMOTPEHHOE cTaThEN 35 § 1, Takke He pacpOoCTpaHseTcs Ha
WHCTAHIINU, Tasre B cebe HeONmpeaeIEHHOCTh B CBA3H C OTCYTCTBHEM UYETKHUX CPOKOB JUIS
paccmoTpenus oopamienuit (Williams npomus Coedunénnoco Koponeecmea (peit.)).

74. Kak mpasuno, crates 35 § 1 He TpeOyeT OT 3asgBHUTENs 3asBIATH XoJaTaiicTBa O
IepecMOTpE Jiea WIKM 0OpaIaThCs B Upe3BbIUAHYI0 HHCTaHINIO. Ecim 3asBuTens BCE ke B
TaKhe MHCTaHIIMU 00paIiaercs, 3T0 He CO3/1aéT OCHOBAHUMN JIJISl IPOJICHHUS IECTUMECSIYHOTO
cpoka (Berdzenichvili npomus Poccuu (pemt.); Tucka npomue Coedunénnoco Koponescmea
(Ne 1) (pemr.)). OnHako eciu MOJOOHOE Ype3BBIYAITHOE CPEICTBO SIBISETCS €IUHCTBEHHBIM
CyIeOHBIM CpPEICTBOM B PACIOPSDKEHHH 3asSBUTENS, TO IIECTHMECSYHBIA CPOK MOXKET OBITh
MIOCYUTAH CO JHS BBIHECEHUS pEIIeHUs B 3TOM uHcTaHUuu (Ahtinen npomus DuHaanouu
(pewt.)).

XKanoba, moganHasi 3asBUTENIEM B T€UEHHE IIECTU MECALEB IOCIE pElIeHHus 00 OTKase B
BO300HOBJICHUH MPOM3BOJICTBA I10 /€Ty, HETIPHEMJIeMa, TaK KakK 3TO pelieHne o0 OTKa3e He
SBJISICTCS] «OKOHYATENBHBIM pereHuem» (Sapeian npomue Apmenuu, § 23).
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B ciywyae BO300HOBIEHHS MPOU3BOACTBA MO eIy WM MEPEecCMOTpa OKOHYATEIHLHOTO
pEIIeHHs, IIECTUMECSYHBIA CPOK 10 OCHOBHOMY Pa30HMpaTENbCTBY WM M0 OKOHYATEILHOMY
pElICHUI0O HE TpephIBaeTCs M MPOJOJKAET TeYb, 32 HCKIOYEHHEM TEX CBS3aHHBIX C
KoHnBeHIneit BOMpPOCOB, KOTOpPBIE TIOCTYXKWJIM OCHOBAaHHMEM [UJISi BO30OHOBJICHUS WU
nepecMoTpa Jejia W JICUCTBUTENBHO OBUIM PACCMOTPEHBI B YPE3BBIYANMHOW WHCTAHIIUU
(Sapeian npomuse Apmenuu, § 24).

b) Hauano cpoka

75. OTCYET MIECTUMECSYHOTO CPOKa BENETCS OT JIHS, B KOTOPBIM 3asBUTENb W/WIHA €ro
MPEACTaBUTENh y3HAIU 00 OKOHYATEIhbHOM BHYTpeHHeM pemieHuu (Ko¢ u Tosun npomue
Typyuu (pewt.)).

76. T'ocynapcTBO, HACTAaMBAIOIIIEE HA MPOIYCKE MIECTUMECIYHOTO CPOKa, JOHKHO YKa3aTh,
KOT'Jla 3asBUTENb Y3HAI 00 OKOHYATETbHOM BHYTpPeHHeM peuieHuu (Sahmo npomus Typuyuu

(pemr.)).

¢) YBeaomJiieHHE O IPUHSATUYU PellIeHUsI

77. YBEeOOMIICHHE 3asBHUTENSA: €CIM II0 3aKOHY KOIHsS OKOHYATEIbHOTO BHYTPEHHETO
peleHus JOoJDKHA ObITh aBTOMATUYECKH HAmNpaBjieHa 3asBUTENIO, TO paaud Ooublien
cooOpazHocTH O0BeKkTy M 1enu crtatb 35 § 1 KoHBEHIHMHM cleayer cyuTaTh, YTO
[IECTUMECSYHBIA CPOK BeIET CBOM OTCUET OT JHS BpydeHHs Komuu peuieHust (Worm npomus
Ascmpuu, § 33).

78. YBenomileHHE alBOKATa: NIECTUMECAYHBIN CPOK HAUMHAET T€Yb CO JIHS, KOTJa aJBOKAT
3asiBUTENIS Y3HAJ O MOCJIETHEM B LIETIOUYKE HCUYEPIIaHUsl BHYTPEHHUX CPEJICTB PEUICHUH, 1aXkKe
€CJIM caM 3asBUTEJb Y3HAI 00 3TOM pemieHnn nosxe (Celik npomus Typyuu (pemt.)).

d) OrcyTcTBHE YBeJOMJICHHS O IPUHATOM PelIeHUH

79. Ecnu mpouenypa yBEAOMJIEHHS O IMPUHIATOM pPEUICHHWM BHYTPEHHUM NIpaBOM HeE
peIyCMOTPEHA, TO 32 TOUKY OTCUETa cleayeT OpaTh JaTy JCHCTBUTENHLHOTO O3HAKOMIICHHS
CTOPOH C COJIep)XKaHHWEM JOKYMEHTa B €ro OKoHuarenbHOW (opme (Papachelas npomue
I'peyuu [BIT], § 30).

80. 3asgBHUTENIO WIM €ro aJIBOKATy HAJICKHUT C JOJDKHOW OTBETCTBEHHOCTHIO MOJOWUTH K
BOIIPOCY O MOJIYYEHUU KOMUU PEILICHHUS, MOCTYNHUBIIETO Ha XpaHEHUE B KAHLEISPHUIO Cyaa
(Olmez u Yildiz Olmez npomus Typyuu (pe.)).

e) OrcyrcTBHE CPeACTB 3aIUMThI

81. Ecniu wW3HayalnbHO $ICHO, YTO Yy 3asBUTENISI HET HHU OJIHOTO CpPEACTBA 3alUTHI,
IIECTUMECAYHBIN CPOK HAUMHAET T€Ub CO JIHS COBEPIICHUS 00XKalyeMbIX NEHCTBUN WM CO
IHS, KOTJa 3asBUTEIb Y3HAJI O TaKuUX JEHCTBUSAX, HCHBITal Ha cebe ux ekt umm
nperepnen ot HUX ymepd (Dennis u opyeue npomus Coedunénnoeo Koponeecmea (peil.);
Varnava u opyeue npomue Typyuu [BI1], § 157).

82. Ecnu 3asBUTENh OOpamaeTcss K OYEBUIHO TOCTYITHOMY CPEACTBY 3aIUTHI M JIHIIb
MOCJIE 3TOTO Y3HAET O HATMYUHU OOCTOSATEILCTB, JUIIAOIINX 3TO CPEACTBO d(PPEKTUBHOCTH,
OyJIeT yMECTHBIM HUCIOJB30BaTh B KAadeCTBE TOYKH OTCUETA I MIECTUMECSYHOTO CpOKa
JIeHb, KOTJ]a 3asBUTEJIb BIIEPBBIE Y3HAJ WIN JOJIKEH ObUT y3HATh 00 370l cutyauuu (Varnava
u opyeue npomus Typyuu [BIT], § 158).

f) WUcuuciaenue cpoka

83. Cpok HauMHaeT Teyb Ha CICAYIOUMH JeHb TOocje MyOIUYHOrO OrJamleHus
OKOHYATEJIbHOTO BHYTPEHHETO PEIICHUS, WIW, €CIU OTJAIIeHUs He ObLIO, Ha CIEeAYIOIIUMA
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JI€Hb TI0CTIe TOro, KaK pelIeHHe JOBEACHO 10 CBEIEHUS 3asBUTENS WIH €r0 MpPEeACTaBUTEIIS.
Hcrekaer cpok Mo MPOIISCTBUM MIECTH KalCHAAPHBIX MECSIeB, KakoBa Obl HU ObLIa UX
peanpHas mpoAomkKUTeNbHOCTE  (Otto  npomus  I'epmanuu  (pemt.)). CoOmromaeHue
[IECTUMECSYHOTO CPOKa OMPEIENSIeTCS B COOTBETCTBHUH C KPUTEPUSIMH, YCTaHOBJICHHBIMHU
KonBennuen. IlpaBuna ucyucieHHs] CPOKOB MO BHYTPEHHEMY IMIpaBy TOrO WJIM HWHOTO
roCyAapCTBa-OTBETYHKA HE MPUMEHSIOTCS (Benet Praha, spol. s r.o. npomus Yexuu (pemt.));
Biiyiikdere u opyeue npomus Typyuu, § 10).

84. Cyn MOXET ONpeleNuTh B KAYECTBE JaThl UCTEUEHUs IIECTUMECSYHOrO CpOKa JCHb,
He COBMAJAIOIINIA C JaTOH, YKa3bIBAEMOH TrocyaapcTBoM-oTBeTunkoM (Ipek npomue Typyuu

(pe.)).

g) Jsmasicst CHTyanus

85. IlonsaTne «Isimiascs CUTyals» O3HA4yaeT IOJIOKEHUE BeIedH, TpU KOTOPOM
3asBUTENH SIBISIFOTCS KEPTBAMH TPOIOJDKAIOIINXCS JCUCTBHUI, COBEPIIAEMBIX TOCYIapCTBOM
WIM OT UMEHH TocynapctBa. DakT mposBieHUs B OyIylleM Ba)KHBIX MOCIEICTBUN KaKOTO-
a100 cOOBITHS enié He 03HAYACT, YTO peub UAET O «smelcs curyanun» (lordache npomus
Pymvinuu, § 49).

86. Ecnmu mpeamonaraemoe HapylIeHUE MPEACTABISIET COOOW UISIIYIOCS CHUTYAIHIO,
npomue KOTOPOH HE CYIIECTBYET CPEJCTBA 3allUThl BO BHYTPEHHEM IpaBe, MECTUMECSIUHBIH
CPOK Ha4YMHAET Tedh ¢ MOMEHTa OKOHYaHMs 3Toil ansmeiics cutyauun (Ulke npomue Typyuu
(peut.)). Ecnu cutyanusi He OKOHUMIIACH, IPABHIIO IIECTH MecsIeB He npumensietrcs (lordache
npomus Pymeinuu), § 50. Cm. takxe Varnava u opyeue npomus Typyuu [BII], §§ 161 u
nanee.

2
3. Jlama nooauu >canoowt
a) IlepBoe nucemo

87. CornacHo ycTosBIeics mpakTuke opranoB Konsenuuu u nipaBmity 47 § 5 Pernamenta
Cyna, maToii momayu KamoObl CUUTAETCS, KaK MPaBUIIO, JAaTa MEePBOrO MHChMa 3asBUTEINS, B
KOTOPOM H3JIOKEH, MyCTh JaX€ M OUYEHb KpPATKO, MpeaMeT >kKajoObl, MPU YCIOBUH, UTO
HA/JIeKAUM  00pa3oM  3aloJHEHHBIH  (QopMyssip JkanoObl  ObT  NpEACTaBICH B
yctanoBieHHbI Cynom cpok (Kemevuako npomus Hudepnanoos (pet.)).

88. Jlara momauu ompeAensercss MO CTaBAMIEMYyCs MPU OTIPABKE KATOOBI MOYTOBOMY
HITEMIIETTIO, a He IITEMIIENt0, PUKCUpyIoeMy nocTyrieHue xanoosl B Cyn: Kipritci npomus
Typyuu, § 18. B cuimy 0COOBIX OOCTOSTETHCTB MOXKET OBITh MPUMEHEH IPYrod MOIXOI:
Bulinwar OOD u Hrusanov npomue boneapuu, §§ 30 u nanee.

b) HecoBnaneHue AaThl HAIMCAHUS U AAThI OTIIPABKHU

89. Ecnu nata HamucaHWsl TUChMa M J1aTa €r0 OTIPABKU pa3inyaroTcs 0ojee YeM Ha OJuH
JI€Hb U TPU 3TOM OT 3asSBUTENSI HE MOCTYIUIO HUKAKUX OOBSICHEHHH, 1aTOW MOIa4yH Kal0ObI
Oyner cuutaThCs nata oTnpaBku (Arslan npomus Typyuu (peut.); RuzZickova npomue Yexuu
(pewt.)).

DOTO TpaBWIO TaKKe NpPUMEHSeTCs I OTHpaBKH OpurHHana ¢Gopmyispa B
YCTaHOBJICHHBIM BOCBMUHENIEIBHBIN cpok: Kemevuako npomus Hudepnanoos (peut.), § 24; u
0 TIOBOTY OTIpaBkH 1o (akcy: Otto npomue I epmarnuu (perr.).

2. Cwm. PernamenT Cyza v IpakTHYECKYIO HHCTPYKIHMIO TI0 «nodaue Hcanodwly».
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¢) OrnpaBka no gakcy

90. He sBnsieTcss AOCTaTOYHBIM OTHPaBUTH (OPMYISAp KadoObl TONBKO MO (akcy 6e3
npeacrasienuss Cyny B yCTaHOBJICHHBIM CpPOK opurunHana dopmyssipa: Kemevuako npomue
Huoepnanoos (pemt.), §§ 22 u nanee.

d) Cpok, npeaocrasJisieMblii I0cJ1e NEPBOro cOOOLIEHUS

91. Bbuto OBI HECOBMECTHMO C JYXOM M 3a/ia4cii MpaBwiia IIECTH MECAIEB CUUTATh, YTO
HaNMCaB TMEPBOE MHCHMO, 3asiBUTENb NTOOMBAETCS 3allyCKa KOHBEHIIMOHHOTO MEXaHH3Ma, a
noroMm 0Oe3 OOBSCHCHHWH HE TPOSIBJISIET AKTUBHOCTH HA TMPOTSHKCHUU HEOMPEIeIEHHOTO
BpeMeHu. Takum o00pa3oM, HE3aBHCHMO OT pE3yJbTaTOB MEPBOrO OOMEHA MHUChMaMH C
CynoM, 3asiBUTENH, MPOJOIIKas OCPKUBATH CBOIO Kan00y, TOMKHBI MPOSIBISTH pa3yMHOE
BHUMaHue K mpouenype (P.M. npomus Coedunénnoco Koponescmsa(pemt.)). Ilpu
HECOOJIOJICHUN OTBEIEHHOTO BOCHBMHUHEIEIBHOTO Cpoka (cpaBHUTE cTathio 47 § 5
Pernamenrta Cyzaa u ab3an 4 nmpakTH4eCKOil MHCTPYKIMH MO TOAa4e 5Kajio0bl), TaTON MoJaqn
KanmoObl OyJeT CUMTaThCs JaTra NpPEICTAaBICHHS 3allOHEHHOTO (opmyispa: Kemevuako
npomue Huoepnanoos (pemt.), §§ 22 mo 24.

e) Kpaaunduxanus :xajodbl

92. KBanudukanus >xanoObl OCYIIECTBISETCS IO ONUCAaHHBIM (akTaMm, a He IO
IPE/ICTaBIsIeMbIM JIOBOJIaM WJIM IOPUIAMYECKUM apryMeHTtam (Scoppola npomue Hmanuu
(Ne 2) [BI], § 54).

f) IMocaexyrommue kajno0bl

93. Ecnmu B mepBOHAa4YalbHOM OOpAILIEHUH KaKHe-IHOO KaloObl OTCYTCTBOBAJIH, TO
IIECTUMECSYHBI CPOK B MX OTHOUICHHH HPOJOJDKAeT T€4b M OyAeT MpepBaH JHIIb TOTJA,
KOTJia 3T JKanoObl OyIyT BIepBbIC 3asBieHBI nepen opraHoM Kousenuuu (Allan npomus
Coeounénnozo Koponescmea (pemt.)).

94. XanoObl, 3asBJICHHBIC IO UCTCUYCHUH [IECTUMECIYHOTO CPOKA, MOTYT OBITh IPUHSTHI K
pPacCMOTPEHHMIO  TOJIBKO TOTJa, KOTJla OHM  KAacaloTCs  ONpPEAETIEHHOTO  acIeKTa
NEepBOHAYAIIBHBIX JKan00, MOJaHHBIX BoBpeMs (Paroisse Greco Catholique Sambata Bihor
npomus Pymvinuu (pemt.)).

95. Ilpoctoe ymomMuHaHWe 3asBUTENEM cTatbu 6 B (Qopmynsipe Oe3 yka3aHus Ha
daxTrdeckyro 6a3y ¥ MPUPOAY MPEINOIaraeMoro HapyIIeHHs HE SIBISCTCS TOCTAaTOUYHBIM JUIS
TOTO, 4TOOBI CUUTATh 3aABJICHHBIMH BCE IOCIEIYyIOIIME >XKajJo0bl Mo 3ToM cratee (Allan
npomus Coedunénnozo Koponescmea (pemn.); Adam u opyeue npomus I'epmanuu (pemt.)).

96. IlpenoctaBieHHe  KAaKUX-TUOO  JIOKYMEHTOB,  KacaroIlUXCs  BHYTPEHHEIO
pa3OupaTenbcTBa, HE SIBISETCA JOCTATOYHBIM OCHOBAaHHMEM JUIS TOTO, YTOOBI CUMTATh
3asBJICHHBIMH BCE MOCIEIYIOIUE KaloObl, CBSI3aHHbBIE C TUM pa3OupaTensCTBOM. st Toro,
9TOOBl 3asBUTH JKaJo0y M TpepBaTh TEM CaMbIM TEYEHHE IIECTUMECSIYHOTO CpOKa,
HEOOXOIMMO 10 MEHBIIEH Mepe KpaTKO yKa3zaThb CyThb HPEAINOJIaraéMoro HapyUIeHUs
Kousenmuu (Bozinovski npomus «owvisueti FOzocnasckoti Pecnyoauxu Maxedonuuy (pent.)).

4. Ilpumepoi

a) IIpuMeHHMOCTb MPABUJIA 0 COOIIOIEHHU CPOKOB K MpoueccyalbHOil 003aHHOCTH

1o cratbe 2 KoHBeHnun
97. B cimydae cMepTH JIOAEH 3asBUTEITU-POJICTBEHHUKH TOJDKHBI MO3a00THTHCS O TOM,
9TOOBI OCTaBaThCSA B Kypc€ NPOABUKCHUA PACCICHOBAHUSA HIIM €I0 OTCYTCTBUSA, a4 TAKIKC
JIOJDKHBI CBOEBPEMEHHO TMOJIaBaTh CBOM KAJIOOBI, KaK TOJBKO OHU Y3HAIH WIH JOJKHBI OBLITH
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y3HaTh, YTO HUKAaKOTO YTOJIOBHOTO paccienoBanusi He Benéres (Varnava u opyeue npomus
Typyuu [BIT], §§ 158 u 162).

98. B nemax 00 WCUE€3HOBEHWH, POJCTBEHHUKH MPOIABIINUX JIMI], UMCIOIIUE HAMEPEHUE
xanoBatbcsi B CTpacOypr Ha Hed((EKTUBHOCTh paccielOBaHUs WU €ro OTCyTCTBHE, HU B
KOEM Cllydae He JIOJDKHBI 0€30CHOBATENBHO OTKJIAABIBATH MOMEHT MOJaud >KanoObl. [lpm
MCYC3HOBCHUSAX 3asSBUTEIH HE MOTYT OCCKOHEUHO IOXKHUAATHCS CIIydast A OOpaiieHUs B
CrpacOypr. OHM JOJDKHBI MPOSBUTH JOJDKHYIO OTBETCTBEHHOCTh W WHUIIMATUBY, UYTOOBI

n30eKaTh Ype3MEpPHON 3a/IepKKH B Mojgaue CBOMX xkanob (Varnava u opyeue npomus Typyuu
[BIT], § 165, u po cpok §§ 162-166).

b) YcaoBus NPUMEHCHHUSA TPpaBUJIa IIECTU MECHAIIEB K A€JJaM, B KOTOPbIX 3asAiBUTE/Ib
noMelaJics moa Crpaixy, ¢ TOUKH 3p€HUs CTATbHU 5 § 3 KOHBCH].[PII/I, HECKOJbKO
pa3

99. HeonHokpaTHblE U CIEAYIOLIUE APYT 3a APYTOM IEPUOMBI COAECPKaHUS MO CTpaxkeu
JOJKHBI paccMaTpuBaTbes Kak ofHO 1enoe. lllecTumecsuHbIi CpOK HauWHAET Te4yb C
MOMEHTa OKOHYaHHMs TOCJIEIHEr0 Nepuoja HaXOXICHHs mnoj crpaxeit (Solmaz npomus

Typyuu, § 36).

C. AHOHMMHAA KaJ100a

Cmamua 35 § 2 a) — Ycnosusa npuemnemocmu

«2. Cyn HEe TUpHHHMAaeT K PAacCMOTPCHUIO HUKAKyI WHAWBUIYaJIbHYIO KaloOy, MONAaHHYIO B
COOTBETCTBHUH CO CTaThbEN 34, eciiu OHA:

a) ABNAETCS AHOHHMHOI; (...)»°

1. Anonummnwiit xapaxmep >canoovt

100. XKanoba, momannas B EBpomeiickuii cyn mo mpaBaM dYelnoBeKa, CUUTAETCS
AQHOHUMHOM, KOTJ[a B JIeJie HET HU OJHOTO JIOKYMEHTA, TO3BOJIIONIETO WACHTH(QHUINPOBATH
JUYHOCTh 3asBUTENS: «Blondje» npomue Huodepnanmoos (peut.). Korma Hu B dopmynspe
XKasoObl, HU B TIPIJIOKEHHBIX JOKYMEHTaX (aMWINs W WUMS 3asgBUTENS HE YIOMSHYTHI, a
(Gurypupyer TOJBKO ITICEBAOHHM, M KOTJIa TPU STOM JOBEPEHHOCTh Ha IPEICTABUTENS
nojnrcana OyKBOW «HMKC», CHUTACTCS, YTO IUIHOCTD 3asBUTEIISI HE PACKPHITA.

101. beima mpu3HaHa AaHOHUMHOW Kajno0a, TWOAAaHHAs acColMalUel OT HWMEHHU
HEONpeneNiéHHOr0 Kpyra JIMII Ha HapylOIeHWe TIpaBa Ha YacTHYIO JKM3Hb OTHX
HEyCTaHOBJIEHHBIX Jmn. [lpm sSTOM cama acconmanusi, He cuuTasg ce0s >KepTBOM,
HaMepeBaJIaCh BBICTYNATh MPEJCTABUTEIEM O3THUX JIMIl, ONHCHIBAEMBIX KaK 3asBHUTENCH:
Confédeération des syndicats médicaux francais u la Fédération nationale des infirmiers
npomus Ppanyuu (peuL.).

2. Heanonummubwlii xapaxmep iHcaioowl

102. He sBnseTcss aHOHMMHBIM HEMOANUCAHHBIN (GOpMYJsp >KajloObl, CcoaepKaIui
JUYHYI0 HH(OPMAIMIO, JOCTATOYHYIO ISl YCTpPAaHEHHs JIIOOBIX COMHEHHWH OTHOCHUTEIHLHO

3. Cnegyer oOTIMYaTh AaHOHUMHOCTh JKajnoObl 1Mo crtatbe 35 § 2 a) KouBeHmuu oT Bompoca o
KOH(bI/lI[eHLII/IaJ'leOCTI/I B Cy,ue U OT HEpasrjialmiCHUuA JIMYHOCTU 3adBUTC/IA KaK HCKIOYCHUA U3 06H_leFO
npaBuia o MyOJIMYHOM XapakTtepe pazouparensctBa B Cyne (cpaBuurte mpaswia 33 u 47 § 3 Pernamenra
Cynia ¥ IpaKTH4eCcKHe HHCTPYKIUH B TIPHIIOKEHUH).
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JMYHOCTH 3asBUTEJNSI, KOTJa K TOMY JK€ MOCJIeyIoIlas KOPPECTIOHACHIINS OT 3asBUTENs Oblia
JOJDKHBIM 00pa3oM MOANHKCaHa MpecTaBuTeneM: Kouznetsova npomus Poccuu (pem.).

103. XKamoba, momaHHas ¢ yka3zaHueM (UKTHUBHBIX UMEH: pedb HUIET O CiIydyae, KOraa
3asBUTEJIM MCIOJIb30BAIH MCEBIOHUMBI, 00bACH:A 3T0 Cyny HE0OXOAMMOCTBIO B KOHTEKCTE
BOOPY’KEHHOTO KOH(IMKTa HE Ha3bIBaTh CBOM HACTOSAIIME MMEHA B LESIX 3alUThl CBOUX
POJICTBEHHUKOB M OJIM3KUX. YUHUTHIBAs, YTO «3a TAKTUKOW HEpasIJIAllIEHUs] HACTOSIIUX UMEH
B CHJy NIpPUYUH, KOTOpPbIE MOXHO TOHSATH, CKPBIBAIOTCS KOHKpPETHBIE peajbHblE JIHIIA,
JUYHOCTh KOTOPBIX MOXET OBITh YCTAHOBJEHA IO JOCTaTOYHOMY KOJUYECTBY JAPYTHX
MPU3HAKOB, HEXKEIM MMEHa U (QaMUiIuM 3TUX JUI (...)», U B CHIy «HAJU4YUsA JOCTATOYHO
TECHOM CBS3M MEXAY 3asBUTEISIMH U yKa3aHHBIMH COObITHsMI», Cyn HE MOCYMUTAN, YTO
anoba Obl1a aHoHuMHOMN: Chamaiev u opyeue npomus I py3uu u Poccuu (pemt.). CMm. Takxe
Chamaiev u opyeue npomus I py3uu u Poccuu, § 275.

104. He Oputa OTKIIOHEHA 32 aHOHMMHOCTBIO Kasi00a, TogaHHas IIEPKOBHBIM OpPraHOM WIIH
pEeNUruo3HO-(UI0COPCKOM accolualue, He pPaCKPHIBIIMMU JHYHOCTH CBOUX YJICHOB U
yuactHukoB (ctatbu 9, 10 u 11 KouBenuun): Omkarananda u le Divine Light Zentrum
npomus Lllsetiyapuu (pett.).

D. IloBTopHas :kanobda

Cmamova 35§ 2b)

«2. Cyn He TUpUHHMAaeT K pAacCMOTPEHHIO HHUKaKyl0 HWHAWBUIYaJbHYIO XKajloOy, MOJAaHHYIO B
COOTBETCTBHUH CO CTaThEM 34, ecllk OHAa:

(..

b) sBIsETCS 1O CYNIECTBY aHAJIOTUYHOMN TOM, KoTopas yske Oblia paccMorpena Cymom (...)»*

105. Kanoba mnpu3HAETCs «IO CYNIECTBY AaHAJOTMYHOW» TMPH COBIMAJCHUH CTOPOH,
npereH3uii u pakrToB: Pauger npomus Ascmpuu (peut.); Verein gegen Tierfabriken Schweiz
(VeT) npomuse llsetiyapuu (Ne 2) [BII], § 63.

Ecnu Takoe coBnazieHue yCTaHOBIICHO, jKan00a 0OBSBIISETCS HEITPUEMIIEMOIA.

1. Te yce 3aaeumenu

106. He moryt paccmaTtpuBaThcs B KadecTBE Kajlo0, MOJAHHBIX OJHUMH M TEMHU KE
3aSBUTCIISIMHA, JKATOOBI 10 OJHOMY W TOMY JK€ HOPUIUYECKOMY BONIPOCY, IOJAHHBIE
¢uznueckumu munamu B Cyn, a opranuzanueid — B Komurer OOH mo mpaBaM yenoBeka:
Folgero u opyeue npomus Hopseeeuu (pemi.), wim xanoOa, HamNpaBJICHHAas B aJpec
BepxoBnoro komuccapa OOH mo mpaBam uenoBeka HENPaBUTEIbCTBEHHON OpraHu3alueH,
HO He 3asBurtensmu: Celniku npomus I peyuu, §§ 36 mo 41. Taxoil ke BBIBOJ NPUMEHUM B
cUTyaluu, Kkorjaa B Pabouyro rpymiy mo mpou3BOJBHBIM 33epKAHUSIM MOCTYIAET ’kKajaoba OT
HETIPaBUTEILCTBEHHOW OPraHU3alluy U 3aIlpocC OT 3asBuTeneit: //liu u opyeue npomus benveuu
(pemt.).

107. Tlogmaya rOCyaapcTBOM MEXIOCYJapCTBEHHOW KajloObl HE JHUIIACT YaCTHBIX JIUIT
BO3MOXKHOCTH TIOJIATh JKAJI00y OT CBOEr0 MMEHH WIIM MOJCPKUBAThH YK€ MOJAaHHYIO JKaio0y
OT cBoero umeHu: Varnava u opyaue npomue Typyuu [BIT], § 118.

4. Dra HOpMa paHee UTrypupoBaia B crathe 27.
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2. Te sce npemen3suu

108. IloHaTHe mnpeTeH3uu ONpeneNseTcs Kak IpeAMET U IOPUIUYECKOE OCHOBAHME
3asIBJICHHOTO TPEeOOBaHUSI.

KBanudukanus npeTeH3ul OCYIIECTBIIETCS Ha OCHOBE (DaKTOB, COCTABIIAIONIUX HPEIMET
00>aioBaHusl, a HE MPOCTO HAa OCHOBE 3asBJICHHBIX IOPUIUYECKHUX JIOBOJIOB U apryMEHTOB:
Guerra u opyaue npomus Umanuu, § 44, Scoppola npomuse Umanuu (Ne 2) [BI1], § 54, Previti
npomus Umanuu (pemt.), § 293.

109. Cyn uccnenyer npeTeH3uIo 3a MPeTEeH3UEeH.

[To cratbe 35 § 2 OTKJIOHSIIOTCS JMIIL T€ M3 HHUX, KOTOPBIE MO CYHIECTBY COBHAAAIOT C
JIPYTHUMH MIPETEH3USIMHU, YK€ PACCMOTPEHHBIMU B ApyroMm nene: Dinc npomus Typyuu (pen.).

110. Eciu 3asBUTENh NOBTOPHO NPEIBSABISET NPETEH3UH, KOTOPbIE YK€ OBUIM UM
chopMynupoBaHbl B MPEABLAYIIMX JKajo0ax, TO mMoAoOHas kanoba mpu3HaETCs
Henpuemsiemoint: X npomus I'epmanuu (peu.); Duclos npomue @panyuu (peut.); Clinique
Mozart Sarl npomus ®panyuu (peul.); Rupa npomus Pymwvinuu (peut.), § 52; Coscodar
npomug Pymwinuu (pemt.), § 27 .

111. beula mpu3HaHa MO CYIIECTBY AaHAJOTHYHON U, COOTBETCTBEHHO, HEMPHUEMIIEMOM
HOBasl kajio0a 3asiBUTENSI, KOTOpast XOTS M Kacajach TOTO K€ AoMa (HO JPyroil KBapTHPHI U
JIPYroro KBapTUPOCHEMINKKA), HO IO COACPKAHUIO B CYIIHOCTH COBMajAajia coO CTapoil
XKarmoOOil TOro e 3asBUTENs, NPU3HAHHOW HENpUEMJIEMOW, W HE COJep)Kalia HOBBIX
aneMeHToB: X npomus P (pert.).

112. ITpumeps! %kanod, He ABISIOUIMXCSA aHAJTOTMYHBIMHU I10 CYTH:

— crnop 00 yCIOBHAX COJEPIKAHUS MOJI CTPAXKEH 1mociie 3afepKaHusl OTIMYAETCS OT CIopa 00
OCYXXIICHHH CYJOM HAIlMOHAJIBHOW O€30MMacHOCTH W OT CIIOpa O MPEKpAIICHUU JCHCTBUS
JENYTaTCKUX MAaHJIATOB B CBSI3W C pacOPMUPOBAHHEM MAPTHU, YWICHOM KOTOPOH ITH
JenyTaThl ABISIUCH: Sadak npomus Typyuu, §§ 32-33;

— crop 00 YCIOBHAX COAEpkKaHH MOJ CTPa)kel mocie 3aepkaHus U 00 OCyXIEHUU CYyA0M
HAI[MOHAJILHOW O€30MaCHOCTH OTJIMYAeTCs OT CIopa O NPEKpPalICHUH JCIyTaTCKUX
noiaHomouuit: Yurttas npomus Typyuu, §§ 36-37.

113. Cyn BeICTymaeT X03sMHOM B BOIPOCE IOPUANYECKON KBanmpukamun (hakroB. OH He
curTaeT cedsl CBI3aHHBIM BapUaHTaMU KBaNU(UKALWUW, TPEIIaraéMbIMHU 3asBUTEISIMH WU
rocyapcTBaMu-oTBEeTYMKaMU. TakuM oOpa3oM, kanoba, moJaHHas C LETbI0 HOBOTO (HO yXkKe
no ApyruM crTaThsiM KOHBEHIMHM) pacCMOTpPEHHS TeX ke caMbIx (DaKTOB, HEKoraa
MOPOJIMBIIUX JPYTYIO kajlo0y, KacaeTcsl TOM K€ MPEeTEeH3UU U JI0JKHA ObITh OTKIOHEHA Kak
Henpuemmnemasi: Previti npomus Umanuu (pemt.), §§ 293-294.

3. Te sce ghakmul

114. TloBTOpHOE 3asBIICHME TOW K€ CaMOM JKaJloObl, KaKk TaKOBOE, HE SBIISICTCS
NPENSATCTBUEM I IPU3HAHUS €€ MPUEMIIEMOil, KOT/1a B JieJie TIOSIBIISIFOTCSI HOBbIE (DaKThI.

115. Ecnu 3asBHUTENb TpENCTaBISET HOBBIE (AKTHI, TO Xayjoba HE SABISETCS MO CYTH
aHanornyHou mpeawiayieit: Chappex npomue [llsetiyapuu (peul.), Patera npomus Yexuu
(pemr.) (>kano0bI IO aKTaMm, y’Ke CTaBIIMM IPEAMETOM JAPYTOi MPOIEeTypbl MEXTYHAPOIHOTO
pa3dupaTenbCcTBa, HEMPUEMIIEMbI, OJJHAKO HOBasi MHPOpMAIIHS O COOBITUSIX, UMEBIINX MECTO
BIIOCJICICTBUH, IPUEMJIIEMA).

116. B mpoTtuBHOM ciydae >kano0a mnpusHaércs Hempuemiemoit: Hokkanen npomue
Quunanouu (peut.); Adesina npomus @panyuu (peu.); Bernardet npomue Opanyuu (pemt.);
Gennari npomug Umanuu (peut.); Manuel npomueg Ilopmyeanruu (perut.).
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E. 7Kano0a, y:xe moganHasi B Ipyryio Me;KIyHAPOAHYI0 HHCTAHIMIO

Cmamusn 35 § 2 b) — Ycnosua npuemnemocmu

«2. Cyn He TUpHHHMAaeT K pPacCMOTPEHHI0 HHUKAaKyl jXajno0y, TOJaHHYI0 B COOTBETCTBHU CO
craTeel 34, eciy OHA:

b) sBIsSETCA MO CYIIECTBY aHAJIOTHYHOW TOW, KOTOopas yxke Obuia paccmoTpeHa CynoM, WM yke
ABJISIETCS. IPEIMETOM JPYToH IMPOLEAypPbl MEXIYHApOIHOIO pa30upaTenbCcTBa UM yperyIupoBaHus,
Y €CJIM OHA HE COAEPKUT HOBBIX OTHOCSIIUXCS K 1€y (PaKToB.»

117. Drta HOpMa OblIa BBEACHA C LENbI0 HENOMYIIECHUS CUTYallui, P KOTOPBIX OJHO U
TO JK€ [IeJI0 CTaHOBUTCA TMPEAMETOM PpACCMOTPEHHUS HECKOIBKUX MEXTYHAPOIHBIX
MHCTAHIINH.

118. YcmoBus mpueMIEeMOCTH, YCTAaHOBJIICHHBIE B 3TOM a03alle, JOJKHBI BBITTOIHITHCS
OJIHOBPEMEHHO:

— ’kano0a He JOHKHA OBITh B CYUIHOCTH aHAJIOTUYHOW APYTOi kanode, TO eCTh HE JOHKHO
OBITH coBMaieHus (PaKTOB, CTOPOH U TpeTeH3uit (cM. myHKT [.D mpo nmoBTopHyt0 )anoly);
u

— kayso0a He JOJDKHA YXKe SBIATHCA MPEIMETOM APYrod MpoLeaAypbl MEXAyHapOIHOTO
pa3duparenbCTBa WK YPEryJIUpOBaHHUS.

119. Ecnu Bo Bpemsi paccMoTpeHus kanoobl CyJ OOHApYyXHT, 4TO YCIOBHS cTaTbu 35
§ 2 b) BHIMONHAIOTCS B CHJIY HaJIMYMs PEIICHUS, BBIHECEHHOTO MO CYIIECTBY, OH JIOJDKCH
IpU3HATh JKanoOy HENMpUeMIIEMOM, MOCKOJIbKY OHa YXe ObUla paccMOTpeHa JApyro
MEXIYHAPOJAHON NHCTAHLIUEH.

120. Ins Toro, 4toObl momacTh Moj AeicTBHe cTaThu 35 § 2 b), ynmoMmsHyTas Apyras
npoueaypa MeXIyHapoAHOIO pa3OuparenbcTBa JOJDKHA UMETh XapaKTEPUCTHKH, B CHITY
KOTOPBIX OHa MOIJa Obl OBITH MPUpPAaBHEHA K MPOLEAYpe MOAaYN MHIUBHYaTbHON 5KaJo0bl
10 cTatbe 34.

1. Ilonamue pazoupamenvcmea

a) Pa36ﬂpaTeJ’lLCTBO AOJIKHO OCYIIEeCTBJIATLCH ﬂyﬁﬂﬂ'—[HblMl/l OopraHamMm

121. KomuteT mo mpaBaM uenoBeka MexXmapiaMeHTCKOTo COro3a (acColMaii 4YacTHBIX
JMI) TpeAcTaBiIsieT coOOW HEerocyaapCTBEHHYIO opraHu3anuio; ctarbs 27 KonBeHuuu (B
HacTodAlee BpeMsl cTraTthd 35 § 2) HENpHUMEHHMA, MOCKOJIbKY OHA pPaclpoCTpaHseTCsl Ha
MEXI0CYyIapCTBEHHBIE OPIaHbl M NpOLEeNypsl pazdouparenscTsa (Loukanov npomus boneapuu

(pewt.)).

b) Pa3dupartesbcTBO A0JKHO OBITH MEKIYHAPOIHBIM
122. IManata no npaBaMm uyesnoBeka bocHuM u I'eplieroBUHBI HE SBISIETCS WHCTaHLMEH
MEXIyHApOJAHOTO pa30MpaTenbCcTBa, HECMOTPS Ha TO, UTO OHA OblLjIa CO3/1aHa B COOTBETCTBHUHU
C MEKIYHapOJIHBIM JOTOBOPOM M UYTO MHOTHE M3 €€ WIEHOB — YJIEHBl MEXIyHApPOJHBIE:
Jelici¢c npomus bocnuu u I'epyecosunvt (pemt.).

¢) Pa3dupartesbcTBO HOKHO ObITH HE3aBHCHMbBIM

123. Tlpumepom MoxkeT ciuykuTh Pabodas rpynmma OOH 1o mpou3BOIbHBIM
3aICPIKaHUAM, IIOCKOJIbKY OHa COCTOUT HX HC3aBHUCHMBIX OJSKCICPTOB — BbIJAOMINUXCA
CIIeUaIuCcTOB B chepe mpas uenoBeka: Peraldi npomue Opanyuu (perr.).
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124. B To xe Bpems, «mpoueaypa 1503» Komuccun OOH no npaBam 4yeinoBeka — 3TO B
CYIIHOCTH MEXKIIPAaBUTEIILCTBCHHAS HMHCTaHIMS, KOTOPYK O0O0paszyloT MpeAcTaBUTEIN
TOCYJIapCTB. DTO HE «Opyeas npoyeoypa mMexcoyHapooHo2o pasoupamenvcmeay:. Mikolenko
npomue Icmonuu (peut.).

d) Pa3dupartesbcTBO A0JKHO OBITH Cy1eOHBIM

125. WucTanums, B KOTOpYyIO TMoAaéTcs Kamnoba, MAODKHA OBITh CyJAeOHON wiH
KBa3UCyIeOHOMU: Zagaria npomus Umanuu (pent.).

126. He sBisieTcst TakuM opraHoM EBporneickuii KOMUTET MO MPEAYNPERKACHUIO TBITOK U
0ecueoBEeYHOr0 MM YHI)KAIOILEro JOCTOMHCTBA oOpaieHus uinu HakasaHus («KIIIT»), ubs
ponb cocTouT B mpenorBpameHnn Hapymenuil. CoOpannas KIIII wunbopmaius HOCUT
KOH(pHUACHIIMATBbHBIA  XapakTep. YacTHble JUIla HE MMEIOT TIpaBa ydacTBOBaTh B
pa3dupaTenbcTBe M MONydaTh MH(OPMALHMIO O PEKOMEHIAIMIX, KOTOPble KOMHUTET MOXET
NPUHATH, 34 UCKIIOYEHHEM CJIy4aeB, KOTJa TaKHe PEKOMEHIAIMU OOBSBISIOTCS
nyOnuuHbIME: Zagaria npomus Hmanuu (peul.); Annunziata npomue Hmanuu; Genovese
npomue Umanuu (peut.); Stolder npomus Umanuu, §§ 16-19).

2. Ilpoueccyanvnuie capanmuu

a) CocTs3aTejbHOCTH

127. 3asButenu xanoOsl B Ympaienue BepxoBHoro komuccapa OOH mo mpaBam
YyesoBeKa Ha OCHOBaHMH Ipoueaypsl 1503 He MOryT NpUHUMATh y4acTHs B pa30UpaTeabCTBe,
SIBIISTIOMIEMCS] KOH(QUICHIIMAIFHBIM; OHH HE YBEIOMJISIOTCS O MepaX, KOTOPbIE MOTYT OBITh
npuHaTel OOH, 3a HCKIIOYEHHEM CiIydaeB, KOTJa TaKHE€ MEpbl CTAHOBATCS ITyOJUYHBIMH.
Takum oOpa3om, 3Ta mpoueAaypa HE MOXKET ObIThb IpHpPaBHEHA K NpOLEAype MoJaydu
WHAMBHUIyaNbHOM kano0sl 1o ctatke 34: Celniku npomue [ peyuu, §§ 39-41.

b) TpeOGoBanus, npeabsiBjsieMble K Cy1e0HOMY OpraHy

128. Pemienusi, mpuHUMaeMble B XOJie¢ TPOLEIYpPHl pa3OMpaTenbCTBA, JIOJDKHBI OBITh
MOTHBHUPOBaHBI, COOOIEHBI CTOPOHAM U OIyONuKOBaHbl: Peraldi npomus @panyuu (pert.).

3. Ponw pazoupamenvcmea

129. Opran, 4bs JEATEIBHOCTH HOCHT TMPEAYyNPEAUTEIbHBIA XapaKTep, HE MOXKET
paccMaTpuBaThCS B KAUeCTBE MEKIYHAPOIHON HHCTAHIUU: Zagaria npomue Mmanuu (pemt.);
De Pace npomus HUmanuu; vma Gallo npomus Umanuu (peur.) (mo nooxy KIIIT). Kpome
Toro, MH(popMaInus, coOupaemas STUM OPraHoM, SIBIISETCS KOH(PUACHIUATbHOU. YacTHbBIE
JUlla HE HUMEIOT IpaBa ydacTBOBaTh B pa3OMpaTeNnbCTBE U MONy4aThb HHPOPMAIHUIO O
PEKOMEHIANNAX, TMPUHUMAEMBIX ITHM OPTaHOM, 3a HUCKIIOYCHHEM CIy4yaeB, KOTJa TaKue
PEKOMEHIAIMK OOBSIBISIOTCS Ty OTMIHBIMHU.

130. Tor xe BBIBOJ CHpaBeAJMB JUIsI OpraHa, pPacCMAaTPHBAIOIIETO OOILIYI0O CUTYAaIUIO
(Mikolenko npomue Dcmonuu (pemt.)), Wi Ui CIICIMAIBHOTO JOKJIaIunKa, MOJTYYUBIIETO
3a/laHue MOATOTOBUTH OTYET O MpaBax YeJOBEKa B MECTaxX JHIIEHUs: cBoOobI (Yagmurdereli
npomus Typyuu (pemt.)).

[Tomayda xano0bl 4acTHBIM JIMIIOM B EBpomeiickylo KOMHUCCHIO Ha 3aKOHOJATENBCTBO WU
NPaKTUKy B  TOCyJapCcTBE-WwiIeHE HE  SBJSETCS  MPOLEAYypOll  MEXIyHapOJHOTO
pazbuparenbcTBa Wi yperynupoBanus. OHa mo3Bossier Kommccun nmb0 WHUIIMHPOBATH
«TIpoLeypy O HapyLIEHUW» WIN «IIPEABAPAIONIYyI0 Pa30oHpaTesIbcTBO MPOLEAYPY»,
€IMHCTBEHHAS Ieb KOTOPBIX 3aCTaBUTh TOCYJApCTBA-WICHBI TOOPOBOJIBHO BHITIOTHUTH
TpeboBanus npasa EC, m160 HHUIIMUPOBATH PACCMOTPEHUE UCKa 0 HecoOmoaeHnn npasa EC,
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YTO HE MOJIpa3yMeBaeT UCCIeIOBaHNU UHAUBUIYyaIbHOM cuTyauuu. TakuM oOpas3om, xanoba
TAKOrO poJla HU C TMPOLECCyalbHOW TOYKM 3pEHHUs, HU C TMO3UIUU MOTCHIUATHHBIX
MOCNEACTBUIM HE MOXET paccMaTpHUBAThCS B KAaueCTBE SKBHUBAJCHTHOW IO OTHOIICHHUIO K
nporeaype momauu skainoOel mo crathe 34 KonBenuuu. CnemoBatenbHo, Komuccusi He
BBICTYIIA€T B Ka4eCTBE MHCTAHLIUU MEXIYHAPOAHOIO pa30oHpaTeIbCTBA WU YPETYIUPOBAHHUS:
Karoussiotis npomue Ilopmyeanuu, §§ 62-77.

a) HHCTaHIIl/Iﬂ AO0JIZGKHA HMETh IMMPaBo ONPEaAEJasTb OTBETCTBCHHOCTD
131. He nmomanarot B 3Ty KaTeropuio:

- Komurer nponasmnx 6e3 Bectu Ha Kumpe, mockonbky Typiius He SBISE€TCS Y4aCTHHKOM
pa3buparenpcTBa B 3TOM KOMHTETE, a CaM KOMHUTET HE HaJeNEH TOTHOMOYHMSIMH
YCTaHABIMBATh OTBETCTBEHHOCTh B CBSI3M CO CMEPThIO JHL: Varnava u opyeue npomus
Typyuu (pem.);

- Pabouas rpymma (Komuccum OOH mo mpaBam dYenoBeka) MO HACHIBCTBEHHBIM HIIH
HEZ0OPOBOJILHBIM UCUYE3HOBEHUSM, TaK KaK OHA HE pPEIIaeT BOMPOC 00 OTBETCTBEHHOCTH B
ciydae ruOeny MpoMaBIIMX JIMIl ¥ HE BBIHOCUT PEIIeHU O MpuuuHax rudemn: Malsagova
npomus Poccuu (pert.).

132. A Bor Pabouas rpynma 1o NpOU3BOJBHBIM 3aJ€p’KaHUSM, MMEOIas MpaBo
BBIHOCUTh PEKOMEH/AllMK, IMO3BOJISIONINE YCTaHABJIMBAaTh OTBETCTBEHHOCTh T'OCYJapCTB B
Ciydasix TMPOU3BOJILHOTO 3aJIepKaHUs, MOXKET pacCMaTpHUBATHCS B KayecTBE MPOILETYPHI
MEXIyHApOAHOTO pa3duparenscta: Peraldi npomue @panyuu (pert.).

b) Pa3oupartesibcTBO J0JZKHO OBITH HANIPABJICHO HA NPEKpalllecHHe HAPYIIeHUS

133. AppecoBaHHBIE rocyJapcTBaM pekoMeHAanuu Pabodeil Tpynmbl Mo Mpou3BOIBHBIM
3alep)KaHUsSM HAMpaBICHBI HA MPEKpAlICHUE CUTYalud, MOCITYKUBITUX TIOBOJAOM JUIS
*kanoOwl: Peraldi npomus @panyuu (pem.); Illiv u opyeue npomus benveuu (pert.).

134. XepTBbl HapyLIEHUH TOJKHBI UMETh BO3MOYKHOCTH IOJyYUTh BO3MEIIEHUE. Takoro
HE mpeaycMoTpeHo i pazoupatenbcTB B Komuccnn OOH mo npaBam uenoBeka (Mikolenko
npomus Ocmonuu (pemt.)) wnu B Paboueit rpynme OOH 1o HacHMIBCTBEHHBIM WIIH
HeZI00POBOJILHBIM MCUYe3HOBEeHMAM (Malsagova npomue Poccuu (per.).

¢) D¢dekTHBHOCTH pa3dupaTeIbCTBA

135. Pemennie nomkHO OBITH Oy OMKOBaHO: TipHu pazouparenberse B KIIIT wacTHbIe muia
HE O0O0NaaroT MTPaBOM TOJy4YaTh HWHMOPMALMIO O TPUHUMAEMbIX PEKOMEHAAIMSIX, 34
UCKJIIOYEHHEM CIIy4aeB, KOrja 3TH pEeKOMEHJAalMHu OOBSABISAIOTCS MyONUYHBIMU: Zagaria
npomue Umanuu (peut.) u De Pace npomue Umanuu.

136. Tlponienypa paszbupatensctBa B PabGoueit rpymme OOH 1o mnpou3BOIBHBIM
3a/lepKaHusIM TMPEAYCMATPUBAECT BO3MOXKHOCTh BKJIIOUYCHHS HAMPABISEMBIX TOCYIapCTBaM
MHEHUH M PEKOMEHAAIMi B rOAOBOM OTYET, KOTOphIN nepenaércs B Komuccuio mo mpaBam
YelioBeKa, KOTOpas, B CBOI OdYepelb, MOXXET HANpPaBUTh PEKOMEHAAWUA B aJapec
['enepanpHoit accam6Oieit OOH; B cuily TakMx MOTEHIIMAIBHBIX BO3MOXKHOCTEH yKa3aHHas
nporeaypa pa3OupareinbCcTBa MOXKET OBITh TNpHpPaBHEHA K  TPOIEAype  MoJadu
WHIUBUy ATbHOU XKanoObl: Peraldi npomue @panyuu(pert.).

137. TlopmagaoT  MOA ~ OMNpeNeNeHUuEe  «opyeas  npoyeoypa  MedHCOVHaAPOOHO20
pasbupamenvcmeay Cleqyrolue HHCTaHIINU:

— Komurer OOH mno npaBam 4yenoBeka: Calcerrada Fornieles u Caheza Mato npomus
Ucnanuu (pem.), Pauger npomue Ascmpuu (peu.), C.W. npomus Qurisanouu (pent.);
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— Komurer o cBo6oae o0venunenus (MexayHnapoanas opranusanus tpyaa): Cereceda
Martin u opyeue npomus Ucnanuu (pemt.);

— Pabouas rpynmna OOH mo mpou3BoibHBIM 3anepxkaHusm: Peraldi npomus @panyuu
(pemr.).

F. 3aoynorpedsieHue mpaBoM Ha MOAAaYYy Kaja00bl

Cmamosa 35 § 3 a) — Ycnoeusn npuemnemocmu

«3. Cyn o0bsBIsIET HEIpUeMIIEMOH T00YI0 HHAUBUAYAIbHYIO a0y, MOJaHHYIO B COOTBETCTBHHU C
I0JI0KEHUAMH CTaThU 34, €CIIK OH COUYTET, YTO:

a) 3Ta xanoba sBISIETCS HECOBMECTHMOM C MoJiokeHUsIMHU HacTosnie Konsenruu wimm [IpoTokosos
K HeHl, SBHO HEOOOCHOBAHHOW WM SIBIISIETCS 3JI0YNOTPeOJIeHHEM MPaBOM IOAAaYH MHIUBHIYATbHOU
JKaI00BL; (...)»

1. Oowee onpeodenenue

138. Tlonstue «3noynorpedbieHue» u3 cratbu 35 § 3 a) HE0OXOAMMO BOCIPUHUMATH B €T0
TPaJUIIMOHHOM CMEBICIIE, YCTOSIBIIEMCS B 00IIel Teopuu npaBa. Peus unér o curyanmu, xoraa
YOPaBOMOUEHHOE JIMIIO TMPH peaTu3alldd CBOEro IMpaBa TIpy0O BBIXOJUT 3a PaMKH
no3BojieHHOro. OTcrofa, 370ynoTpeOsieHne ecTh JII000e TOBEACHHE 3asBUTENSA, SIBHO HE
COOTBETCTBYIOIlIEE Ha3HAUYEHHUIO TrapaHTupoBaHHOro KonBeHuMel mnpaBa Ha oOpaleHue,
HapyIIaloliee yCTaHOBIEHHBIN MNOpsinok padorel Cyna wid 3aTpyJHsIONIEe HaJiexaliee
npotekanue pazouparenscts B Cyae (Mirolubovs u opyeue npomus Jlameuu, §§ 62 u 65).

139. C TexHMuYeCKOW TOYKHM 3pEHUs, COracHO TeKcTy crtaThu 35 § 3 a), B ciyuae
KOHCTAaTalluu 3JI0YTOTPEOJICHNs Kajno0a oOBSBISIETCS HEPUEMIIEMOH, a HEe UCKITI0YaeTCs U3
CHMCKa MOJIeKAIINX paccMOTpeHHto aed. Cya moa4épKuBal, YTO OTKJIOHEHHE KasloObl 10
OpUYMHE 3J10yNoTpeOsIeHuss MpaBoM Ha e€ Mojayy SBISETCS MepOoil HCKIIOYUTENbHOM
(Mirolubovs u opyaue npomus Jlameuu, § 62). Cnydau, korna CyJ ycTaHAaBIUBAT HAUYHE
370yNOTpEOIeHUsT MpaBOM MOJAaud >KajdoObl, MOXXHO pa3[eliuTh Ha MATh TUIIWYHBIX
kateropuit: nesuHpopmanus Cyna; HCIOIb30BaHHE OCKOPOUTEIHHON JIEKCUKHU; HApyLICHHE
00513aHHOCTH XpaHUTh KOH(UIACHIMAIHLHOCTh 1O BONPOCY MHPOBOTO COIJIALICHHS; Mojadya
xKanmoObl 06e3 KaKHX-TM00 CepbE3HBIX OCHOBAHMUN WMIIM C CYTSDKHUYECKMMU HAMEPEHUSIMU; a
TaK)Ke BCE MHbIE CITy4an, HCUEPIBIBAIOIIETO CIUCKA KOTOPBIX HE CYIIECTBYET.

2. leaungpopmayun Cyoa

140. Ecnu npu nomaue *ajnoObl COZHATENBHO HCKaXKAIOTCS (aKThl ¢ 1ebio BBecTH Cya B
3a0y’KJIeHHe, HAJIMI0 3JIOyNOoTpeOJIeHne MpaBoM Tmomadu xanoowel (Varbanov npomue
boneapuu, § 36). Ilpumepamu caMbIX CEpbE3HBIX M BOMHUIOIIMX 3JI0YMOTPEOICHHUM CITyXaT,
BO-TIEPBBIX, TOJlada >XKajoObl OT 4ykoro umeHu (Drijfhout npomus Huoepnanoos (peml.),
§§ 27-29), a, BO-BTOpBIX, MOAJENKAa JOKyMEHTOB, HampaBisemblx B Cyn (Jian npomus
Pymvinuu (pem.); Bagheri u Maliki npomue Huoepnanooe (peut.) u Poznanski u opyeue
npomus [ 'epmanuu (pett.)). 3moynoTpedIeHUs] TAKOTO BUa MOTYT OBITh COBEPILIEHBI U My TEM
0e31eicTBYS UM YMOJTYaHUsI, KOT/1a, HalpuMep, 3asgBUTENb U3HAYaIbHO He coobmaer Cymy
KITIOYeByr0 uHpopMaiuio 1o cBoemy jaeny (A/-Nashif npomuse boreapuu § 89, wu
Kerétchachvili npomus I'py3uu (pemt.)). XKamoba Takke MOKET ObITh OTKJIOHEHA B CBSI3H CO
3II0YMOTpeOICHHEM, €CIHM B TpoIlecce pa3dupaTeNbCcTBA B JIeTie MPOUCXOAST Ba)KHBIE
U3MEHEHUs, a 3asBUTeNb He mHpopmupyer o HuX Cyn (Oyayuu npsMoO yBEAOMIEHHBIM O
Takol OOS3aHHOCTH, yCTaHOBIeHHOW B Permamente), uyto mnummaer Cya BO3MOXHOCTH
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BBIHECTH pEIIEHHE 10 JKainobe ¢ YYETOM COBOKYITHOCTH BCEX OOCTOSTEIhCTB Jelia
(Hadrabova u opyeue npomus Yexuu (peut.), u Predescu npomus Pymvinuu, §§ 25-27).

141. Ywmpicen 3asutens Ha BBeAeHue Cyaa B 3a0iyXAeHUE JTODKEH ObITh YCTAaHOBJIEH C
JIOCTaTOYHOM CTETEHbI0 ornpenenéHHocT (Melnik npomus Ykpaunwt, §§ 58-60; Nold npomues
I'epmanuu, § 87; u Miszczynski npomue Ionvwu (pemt.)).

3. Hcnonv3oeanue ockopoumenbHoil 1eKCUKU

142. 3asgBuTens 370ynOTPeOISET MPABOM TOIAUH KaJIOObI, €CIIM UCIOJIB3YET B MEPETUCKE
¢ CynoM ockopOuTeNbHbIE, HEYBaXHUTEIbHbIEC, MPOBOKALIMOHHBIE BBIPAKEHUS WIH YIPO3bI,
OyIp-TO B OTHOILIEHUU TOCYJapCTBa-OTBETYMKA, €r0 MPEACTABUTENS M OpPraHOB BIACTH,
camoro Cyna, ero KaHLEIIpuu Uin €€ COTpYIHUKOB (Rehdak npomus Yexuu (peut.); Duringer
u Grunge npomue @panyuu (peut.), u Stamoulakatos npomus Coedunénnozo Koponescmaa).

143. JIns KOHCTATaIlMU 37I0YTMOTPEOJICHUS SI3bIK 3asIBUTENS JOKEH BBIXOAUTH 32 «PAMKHU
HOPMAJIbHOM, ITUBUJIM30BAHHON U TPAaBOMEPHOW KPUTHKW», HEJOCTATOUYHO, YTOOBI OH OBLI
IPOCTO PE3KHUM, NMOJIEMUYECKUM WUJIN capkacTU4uHbIM (Di Salvo npomue Umanuu (peu.); cM. B
KauecTBe oOpaTHoro mupumepa Alexanian npomus Poccuu, §§ 116-118). Ecnu B xone
pazbuparenbcTBa 3asBUTENb, NoayuyuB oT Cyna ocoboe NpenynpexeHue, MNepecTaér
UCIIONb30BaTh HEYMECTHBIE BBIPAKEHUS, 3a0MPaeT CBOM CJIOBAa 0OpPaTHO WIIH, YTO enié Jydlle,
MPUHOCHUT CBOM HM3BUHEHHS, OTKJIOHCHHE Ha OCHOBAHHUH 3JIOYNOTPEOJICHHs OOJIbIIe >kKaooe
He rpo3ut (Tchernitsine npomue Poccuu, §§ 25-28).

4. Hapywenue 00a3annocmu Xpanums KOHQUOeHUUANbHOCMb RO 80RPOCY
MUPOBO2O cocnamieHus

144. VYMbIIIUIEHHOE HapyIICHUE 3asBUTENIEM 00sI3aHHOCTH XPaHUTh KOH(MUICHIINATEHOCTD
COJIEp)KaHUsl TIEPErOBOPOB IO MHUPOBOMY COIVIALIEHMIO, HajllaraéMOM Ha CTOPOHBI B
cooTBeTcTBUU co cTathéi 39 § 2 KonBenuuu u npaBusiiom 62 § 2 Pernamenrta, MOXKeT ObITH
PacIEHEHO KakK 3JI0YNOTpeOJieHne MpaBOM IOJa4M KaJloObl M MPUBECTH K €€ OTKIOHEHUIO
(Mirolubovs u opyeue npomug Jlamsuu, § 66; Hadrabovd u opyeue npomus Yexuu (peur.), u
Popov npomus Monooswi, § 48).

145. YtoObl y3HATh, HapyUIMJI JH 3asABUTENb CBOIO  OO0S3aHHOCTH  XPAHUTH
KOH(HUICHIIMATLHOCTh, HEOOXOIMMO CHAYalla ONMPEACTUTh TPAHMIIBI 3TOM o0s3aHHOCTH. EE
NEHCTBUTENFHO HY)XHO TOJIKOBaTh B CBETE CTOAIICH 3a Hel oOmiel 3amaun 0OJIeryuTh
IPOLEAYPY 3aKJIIOUEHUSI MUPOBOT'O COTIAIIEHUS MMyTEM 3alUThl cCTOPOH U Cyna oT Kakoro Obl
TO HU OBUIO JaBiieHUsA. XOTA TMepenada TPETbUM JIHIIAM COAEPKAHHS JOKYMEHTOB,
OTHOCSIIIIUXCS K MHPOBOMY COIVIALIECHUIO, U MOJKET SIBUTHCS 3JI0YNOTPEOICHUEM C TOYKH
3penusi cratbu 35 § 3 a) KouBeHuuu, oTcioga Henb3s claelaThb BBHIBOJA O TOM, 4TO
JIEMOHCTpAIIHS 3TUX JOKYMEHTOB TPETHEMY JIUILYy MM UX OOCYXKIECHUE C HUM HaXOJSTCS TOJ
MOJTHBIM U 0€3yCIOBHBIM 3ampeToM. CTONb MIMPOKOE M CTPOTOE TOIKOBAHHE MOXKET YIIEMHUTh
IIPAaBOMEPHBIE HHTEPECHl 3asBUTEJNA, €CIU, HalpuMep, B OTAEIbHOM JI€J€ OH HUMEET
paspemieHue mpencTaBiiaTh cebds B Cyde caMOCTOATENbHO, HO y HEro BO3HHUKAET
HEOOXOJIMMOCTh BCETO OJIMH pa3 00paTuThCs 3a KBaTu(pUIUpoBaHHBEIM coBeToM. Kpome Toro,
MPOKOHTPONIHUPOBaTh coOMIofeHne Takoro 3ampera Cyay ObUIO OBl CIMIIKOM CIOKHO,
npakthuueckun HeBO3MOkHO. Ctathsa 39 § 2 KonBenmuu u npaBuno 62 § 2 Perimamenrta
3ampeniarT CTOPOHaM MMEHHO pas3riiallieHne yKazaHHOW uH(opmaium, 0yas-to yepe3s CMU,
B [IEpENUCKE, KOTOPYIO YUTAET OOJIBIIOE KOJIWYECTBO JIFOJIEH, WM JIFOOBIM APYTUM CIIOCOOOM
(Mirolubovs u opyeue npomus Jlamsuu, § 68). 3n0ynorpeOiaeHre BbIpakaeTcs UMEHHO B
TaKUX 00JIAJIAIONINX OMPEACIIEHHON CePhE3HOCTRIO IEHCTBUSX.

146. lns  KOHCTaTauuud  37OYMOTpPEONeHUs  pasriaimieHue  KOHPUACHIHATbHOU
WHPOpMAITMU JIOJDKHO OBITh yMBINUICHHBIM. [IpsiMoe ydacTue 3asBUTENSI B OTOM
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pasriiameHny JOHKHO ObITh YCTAHOBIJIEHO C JIOCTAaTOYHOM cTerneHbio HaaéxHocTu. [IpocTtoro
MOJIO3PEHMSI HAa ATOT CU4ET HepoctaTtouHo (Mirolubovs u opyeue npomue Jlamsuu, § 66 in
fine). BOT KOHKpeTHBIE TPUMEPBI MPUMEHEHHS 3TOT0 MpUHIMNA: Aeyo Hadrabova u opyaue
npomus Yexuu (pel.), B KOTOPOM 3asIBUTENIA CO3HATEIHHO MPOIUTHUPOBAIN MPEUIOKEHHUE O
MHUPOBOM COTJalleHud, chopmynupoBaHHoe cekperapuatom Cyna, B TEpENucKe C
MUHUCTEPCTBOM IOCTUIIMN CBOCU CTPAHBI, JEJI0 3aKOHUMIIOCH OTKIIOHCHHEM KalloObl B CBS3H
co 3yoynorpebneHreM mpaBoM Tmomaudu. Jlpyrodt mpumep — neno Mirolubovs npomue
Jlameuu, B KOTOpPOM HE OBUIO YCTaHOBJICHO C OMNPEIEIEHHOCTHIO, YTO pa3riallcHHe
KOH(pHIeHIIMaTbHON HHPOPMAILIUK SBUJIOCH JCJIOM PYK BeeX Tpoux 3asButeneid. B utore Cyn
OTKJIOHWJI TIPE/IBAPUTENILHOE BO3paKEHUE rOCyapCTBa-0TBETUHKA.

5. Kanoba, nuwénnaa Kaxkou-i1ubo cepvé3HOolU NOOONIEKU UTU  ABHO
CymsaxycHuyecKan

147. SIBnsercs 3moynoTpeOJeHHEM CO CTOPOHBI 3asBUTENS HEOJHOKpaTHas Tojava
CYTSOKHMYECKHX U SIBHO HEOOOCHOBAHHBIX JKaJI00, 3a4aCTYIO MOBTOPSIONINX COACPIKaHUE TeX
ero kanob, yTo yxe Obu npusHanel CynoM HenpuemseMbMu (M. npomue Coedunénnoco
Koponescmesa (pem.), u Philis npomus I peyuu (pemt.)).

148. Cyn Taxxke MOXET OTKJIOHUTh B CBSI3U CO 3JOYNOTpedlieHneM IOy kanoly,
KOTOpasi SIBHO JIMIICHA KaKOH-THOO CephE3HOW MOMOIUIEKM W/HMIM 3aTParuBaeT CIop O
HUYTOXXKHOW JeHexHoW cymme. B nene Bock npomus ['epmanuu (peml.)) 3asBUTENb
KAJIOBAJICS HA JUTUTEIBHOCTh PACCMOTPEHHUS TPAKIAHCKOTO JIeNa, KOTOPOEe OH MHHIIMUPOBAI
C IIeNbI0 BO3MEIEHUS 3aTpaT Ha MHILEBYIO J00aBKY, MPOMHCAHHYIO BPauoM, CTOMMOCTBHIO
7,99 eBpo. Cyn mOTYEpKHYJ, YTO OH TMEPErpy,eH OOJBIINM KOJUYECTBOM HKaJloo0,
3aTparuBaroOIUX CEPbE3HBIE BOMPOCHI 3AIIMTHI MpPaB 4YEIOBEKAa M UYTO MPUCYTCTBYET
HECOPa3MEPHOCTh MEXKAY TPUBUAIBHBIMU (DaKTaMH 3TOTO JeJia U OOpaIIeHUEM 3asBUTEIS K
MexaHu3My KOHBEHIIMM B CBSI3U, C OJHOM CTOPOHBI, CO CIIOPOM O HHUYTOXXHOH cymme
(Y4uTBIBasE K TOXKY pasMephl JOXOIOB 3asBUTEIIS), a C IPYTOM CTOPOHBI, B CBS3H C TEM, YTO
CIOp KacaJcs Aa’ke He MEAUIIMHCKOTO Mmpenapara, a nuiieBoi qo6aBku. Cyl TakKe OTMETH,
YTO pa3dupaTenbCcTBa MOJOOHBIE 3TOMY 3arpy>KaloT BHYTPEHHHE CYABI U SBISIFOTCS OJHON U3
MPUYUH YPE3MEPHON UTUTEIHLHOCTH PACCMOTPEHHs Jen B cyAax. Kano6a Obliia OTKIOHEHA B
CBSI3U CO 37oynoTpediieHneM mpaBoM Ha e€ momady. [locne Berymenus B cuity Ilporokorna
Ne 14 (1 uronsa 2010 roga) momoOHbIe kanmoObl MOMANAIOT CKOpee MO IEeHCTBUE CTaThu 35
§ 3 b) KouBeHnuu (0TCyTCTBHE 3HAYUTEILHOTO yIiepOa).

6. /Ipyzue cnyuau

149. beiBaeT, uTo mocTaHOBIEHU U penieHnus Cyna, paBHO Kak U Jiena emlé HaXosmecs
Ha paccmorpernn Cyna WCMONB3YIOTCS B paMKaX IMOJMMTHYSCKUX BBICTYIUICHHA Ha
HAIIMOHAJILHOM YpPOBHE B TocyJapcTBax-wicHax. JKano0a, mojgada KOTOpOil 0OycCiIOBJIeHA
KEJTAaHWEeM JOOUTHCS PEKIAMHOTO WJIHM MPOIMAraHJAUCTCKOTO 3¢ (deKTa, HE OTKIOHSICTCS
ABTOMATUYECKHU MO MpUYHHE 3noynotpednenus (McFeeley u opyeue npomus Coeounénnozo
Koponescmesa (pemt.), a taxxe Khadjialivev u opyeue npomus Poccuu §§ 66-67). OgHako
3JI0yNOTPEOJICHUE MOXKET ObITh KOHCTATHPOBAHO, €CJIHM 3asBUTEIb B CHIY HWHTEPECOB
MOJIMTUYECKOTO XapakTepa NMaéT MHTEPBBIO B MPECCE WM Ha TEICBUICHHUH, JECMOHCTPHPYS
0€30TBETCTBEHHOE U JIETKOMBICJICHHOE OTHOIIICHHE K TEKYIIEH Mpoleaype pa3ouparenbCcTBa B
Cyne (Parti travailliste géorgien npomue I py3uu).

© Coset Epomsy/EBponeiickuii cyxn o npasam uenoseka, 2011 roga 37


http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=853734&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=824733&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=824733&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=853734&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=853734&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=825385&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=825385&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=667515&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=862247&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=804318&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=804318&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=842885&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=837629&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�

TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

7. Peakuus, oxcudaemasn om 20cyoapcmea-omeemuuKa

150. Eciiu rocyaapCTBO-OTBETYHMK TOJIATaeT, YTO 3asBUTENh 3J0YHNOTPEOUT MPaBOM
MO/Iauu KaJI00BI, OHO JOJDKHO Tpenymnpeautb 00 3tom Cyn, mpenocTaBuB HWH(OpMAIHUIO,
KOTOpOIl OHO pacmojaraeT Ha 3TOT Cu€T, Ha OcHOBaHUHM KoTopod Cyn mor Obl crienartb
Hajuexamuye BbIBOABL. ClenuTs 3a COONIIOJIEHHEM MpOIeCCyalbHBIX 00S3aHHOCTEH,
HajaraembIx Ha 3asButeis Konsenmueit u Pernmamentom, Haanexut Cyy, a HE TOCy1apCTBY-
orBeTuuky. C qpyroi CTOPOHBI, YIpO3bl CO CTOPOHBI BJIACTEH rocyjapcTBa-0TBETYNKA HAYaTh
YTOJIOBHOE WJIM JHUCHUIUTMHAPHOE pa30UpaTeNbCTBO B OTHOIICHUM 3asBUTENS B CBS3H C
IpeoiiaraeMbIM HapylIeHMEM MM IPOLIECCYaIbHBIX 00s3aHHOCTEN, HalaraeMblX Ha HETro
npu pasbupatenbctBe B Cyze, MOTYT BbI3BaTh BOIPOCH! MO ctathe 34 in fine KonBeHImu,
KOTOpasi ~ 3alpemniaeT  BCSAKOE  BOCIPEIMSTCTBOBAHHME  OCYIICCTBICHHIO  IpaBa  Ha
WHAUBHUIyaNIbHYIO Kanoly (Mirolubovs u opyeue npomue Jlameuu, § 70).

II. OPUCAUKIHNOHHBIE OCHOBAHUA HEITPUEMJIEMOCTHU

A. HecoBmecTHMOCTH ratione personae

Cmamosa 35 § 3 a) — Ycnoeusn npuemnemocmu

«3. Cyn oOBsBISIET HEMPHEMIIEMON JI00YI0 MHIMBUAYAIbHYIO KanoOy, MOJAaHHYI0 B COOTBETCTBHUU
Co cTaThEl 34, eClik OH COUTET, UTO:

a) 3Ta xaynoba sABJseTca HeCOBMECTUMOM ¢ nonoxeHnnaMu Konsennmu unu [IpoTokosoB k Helt (...)»

Cmampsn 32— Komnemenyusa Cyoa

«1. B Benennn Cyma HaxOIATCS BCE BOMPOCHI, KAaCAIOIIUECS TOJKOBAaHUSA U IMpuMeHeHHs KoHBeHIIMU
u IIpoTOKONOB K HE#, KOTOphIe MOTYT OBITh €My IEpeAaHbl B Cly4asX, IPeAyCMOTPEHHBIX
MOJIOKEHHUsIMU cTaTeit 33, 34, 46 u 47.

2. B cayuae cropa oTHOocuTenbHO KommeTeHIMu Cyna MO KOHKPETHOMY ey BOIIPOC pelIaeT caMm
Cyn.»

1. Hpunyunw

151. Kputepuii  COBMECTHMOCTH  ratione  personae  COONIONEH  TOrAa, KOTAa
npennonaraemMoe  HapymeHue KonBeHmuu Obiio  coBepuieHo JloroBapuBarouimmcst
TrOCyAapCTBOM WM KOTJa OTBETCTBEHHOCTh 3a TAKOE HAPYLICHHE MOXXET KaKHUM-THOO
o0pa3om ObITh BO3JIOKEHA Ha JloroBapuBarolieecs rocyaapcTno.

152. Jlaxe ecaum TOCydapCTBO-OTBETYMK HE 3asdBISIET BO3pPaKEHUH OTHOCHUTEIBHO
komrniereHumu Cyna ratione personae, Cyj o CBO€H HHULMATUBE JOJDKEH PACCMOTPETh ATOT
Bonpoc (Sejdic¢ u Finci npomus bocnuu u I'epyecosunwt [BII], § 27).

153. OcHOBHBIE TIpaBa, 3aKPEIJIEHHBIE B MEKTYHAPOIHBIX JOTOBOpaxX O MpaBax 4eyIOBEKa,
JOJKHBI OBITh TAPAaHTHUPOBAHBI JTUIAM, MPOKUBAIOIIUM HA TEPPUTOPHUH TOTO WIH HHOTO
rocyJ1apCTBa-y4acTHHKA, JAXKE B CIydae IMOCIEAYIOIIEro pacnaaa 3TOro rocy1apcTsa Win B
ciydasix mpasornpeemctsa (Bijeli¢ npomus Yeprozopuu u Cepouu, § 69).

154. Ecnu rocyaapCcTBEeHHOE MpeAnpHsITHE 00JaJaeT MO OTHOMIEHHIO K TOCYAapCTBY
JIOCTaTOYHON OPraHU3AlMOHHON U ONEPATUBHOW CaMOCTOSATEIBHOCTBIO, TO 3a €ro JACHCTBUS
i Oe3neicTBre OTBETCTBEHHOCTH 1o KoHBeHImH rocyaapctBo He HeceT (Mikhailenki u

opveue npomug Yxpaunei, §§ 43-45; Cooperativa Agricola Slobozia-Hanesei npomus
Monooswi, § 19).
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155. XKamoObl OTKIIOHSAIOTCS Kak HECOBMECTHUMEBIE Fatione personae TO CIETYIONUM
OCHOBAHUAM:

— €CJIM B COOTBETCTBUU CO cTaTbéil 34 KOHBEHIMM 3asBUTENb HE MMEET IpaBa I0/aBaTh
xanoby (Section de commune d’Antilly npomue @panyuu (pem.), Dosemealti Belediyesi
npomus Typyuu (peu.); Moretti u Benedetti npomue Umanuu);,

— €CJM 3adBUTENIb HE B COCTOSHMM JI0Ka3aTh, YTO SIBJISIETCS >KEPTBOM MPEAINOIaracMoro
HapyUICHUS;

— ecly kaymoba mogana npomue dactHoro juna (X npomue Coedunénnoco Koponescmea
(pewt.); Durini npomue Hmanuu (pei.));

— ecnu xanoba mojaHa npomus TOCYIAapcTBa, KOTOpoe He paTuduuupoBaio KoHBEeHIHIO
(E.S. npomus @PI' (peml.)); WIHM HEMOCPEIACTBEHHO HpOMUE MEXKIYHAPOIHON
OpraHu3aium, KoTopas He mnpucoenuHminack k KouBenuuu (Stephens npomus Kunpa,
Typyuu u OOH (pem.), mocneaHui ad3arn);

— ecau  xanoba kacaercs Ilporoxoma k KoHBeHIuHM, KOTOpBIH TrocyJapcTBO HeE
patudpuuposano (Horsham npomuse Coedunénnozo Koponescmea (peul.); De Saedeleer
npomus benveuu, § 68).

2. FOpucoukuyusn

156. BeiBom 00 OTCYTCTBHM IOPUCHAHMKIMH ratione loci He ocBoOoxmaer Cym oOT
HEOOXOJUMOCTH PAaCCMOTPETh BOMPOC O TOM, HAXOJATCS JIM 3asBUTEIH IMOJ IOPUCIAUKITUCH
OJIHOTO MJIM HECKOJIbKMX FOCYJapCTB-WIEHOB ¢ TOUKH 3peHus cratbu 1 Konsenuuu (Drozd u
Janousek npomus ®Ppanyuu u Hcnanuu, § 90). CinenoBaTeabHO, BO3PAXKEHUS O TOM, 4TO
3asgBUTEIM HE HAXOAATCS MMOJ IOPUCIUKLIHMEH TOCyIapCTBa-OTBETYMKA OyaeT MpaBHUIIbHEE
paccMaTpuBaTh B paMKax BOIPOCAa O HECOBMECTHUMOCTHU ratione personae (CM. apryMEHTHI
roCyJapCTB-OTBETUUKOB B Jenax Bankovi¢ u opyeue npomue benveuu u 16 Opyeux
eocyoapcme-yuacmuukog [BII] (pemt.), § 35; Illascu u opyeue npomus Monoosvr u Poccuu
[BIT], § 300; Weber u Saravia npomue I epmanuu (pert.)).

157. CoBmectumMocTh ratione personae TpeOyeT, UYTOOBI OTBETCTBEHHOCTh 3a
nperoniaraeMoe HapylleHHe Moryia OBITh BO3JIOKEHA Ha TOCYJapCTBO-YYacTHUKA
(Gentilhomme, Schaff-Benhadji u Zerouki npomus ®panyuu, § 20). OnHako B HEIABHUX
JieniaXx BOMPOCH 00 OTBETCTBEHHOCTH M BO3MOXHOCTH €€ BO3JIOKEHHUS OBUTM pacCMOTPEHBI
0e3 mpsIMON OTCBUIKH K COBMECTHMOCTH ratione personae (Assanidze npomus I pysuu [BII],
§§ 144 u nanee; Hussein npomuse Anbanuu u 20 Opyeux eocyoapcme-yuyacmuuxkos (pell.);
Isaak u opyaue npomue Typyuu (pem.); Stephens npomue Manemer (Ne 1), § 45).

3. OmeemcmeeHHOCHIb U 803MOICHOCHIb €€ 603/10MHCEHU

158. TocynapctBa MOTyT OBITH TpPU3HAHBI OTBETCTBEHHBIMH 32 TE€ JEHCTBUS CBOMX
OpraHoOB, KOTOpblE HE3aBUCHMO OT MECTa MX COBEpIICHHUS (Ha CBOEH TEpPUTOpPUU WU 3a
npeenaMi HaIlMOHAJIBHOW TPAHMIIBI) MOBJICKIM TOCIEACTBHS 3a MpeaesiaMd TEePPUTOPUU
3TUX TocyAapcTB (cM. Drozd u Janousek npomue @panyuu u Ucnanuu, § 91; Soering npomus
Coeounénnozo Koponescmsa, §§ 86 u 91; Loizidou npomus Typyuu (npenBapuTeIbHbIE
BO3pakeHus), § 62). OgHako Takoe MPOUCXOIUT JIUIIb B UCKIIOUUTENbHBIX cinydasx ([lascu u
opyeue npomue Monooswvt u Poccuu [BI1], § 314; Bankovi¢ u opyeue npomus bBenveuu u 16
opyeux eocydapcms-yuacmuuxkos (pemt.) [BII], § 71), wnanpumep, Korma OJIHO
JloroBapuBaromieecss roCy1apcTBO OCYIIECTBIISICT (PPEKTHBHBIA KOHTPOIb Ha KAaKOW JHOO
TEPPUTOPHUU WIIH, TI0 KpaifHel Mepe, OKka3biBaeT Ha Heé pemaroniee Bnusinue (llascu u opyeue
npomus Monooswt u Poccuu [BII], §§ 314-16 u 392, Medvedyev u opyeue npomus @panyuu
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[BIT], §§ 63-64, u MO MOBOMY MOHATHUS «TJIOOAIBHBIA KOHTPOIbY», §§ 315-316; Bankovié u
opyeue npomus benveuu u 16 opyaux cocyoapcms-yuacmuuxos (peut.) [BI1], §§ 67 u nanee, u
§§ 79-82; Chypre (Kunp) npomuse Typyuu [BIl], §§ 75-81; Loizidou npomus Typyuu
(mpeaBapuTenbHBIE BO3paKeHUs), § 52; Markovic u opyeue npomue Umanuu [BI1], § 54).

159. TocymapctBO  MOXeT OBITh NPU3HAHO  OTBETCTBEHHBIM 3a  HapyIIeHUE
rapaHTupoBaHHbIX KOHBEHIMEH MpaB TeX JHI], KOTOPbIE, HAXOSCh HA TEPPUTOPUU APYTOTO
roCyJapcTBa, OKAa3bIBAIOTCS TOJ] BJIACTHIO MM KOHTpPOJIEM OQUIIMAIBHBIX JIHI] TEPBOTO
roCyJlapcTBa, JACUCTBYIOUIMX, OyIb-TO 3aKOHHO HJIM HE3aKOHHO, HAa TEPPUTOPHU 3STOTO
npyroro rocynapctBa (Issa u opyeue npomue Typyuu, § 71; Sdanchez Ramirez npomus
®panyuu; Ocalan npomus Typyuu [BI1], § 91; Medvedyev u opyeue npomus @panyuu [BI1],
§ 66-67).

ITo moBoxy aeiicTBuil, nMeBImIUX MecTo B Oydepnoit 3one OOH: Isaak u opyeue npomus
Typyuu (pemt.).

160. B OTHOLIEHUH TEPPUTOPHA, HOPUIUYECKH HAXOAAIIUXCS TOJ IOPUCAUKIIHEH
JloroBapuBaromerocss rocynapcTsa, HO HE MOJUUHSIONIMXCS BIACTH W 3(PPEKTHBHOMY
KOHTPOJIIO CO CTOPOHBI 3TOT0 TOCYIapCTBa, Kano0a MOXKET ObITh MPU3HAHA HECOBMECTUMOI C
nosioskeHussMu Kousenuuu (An u opyeue npomus Kunpa (pemt.)), HO IpA 3TOM HEOOXOIUMO
YYUTHIBaTh MO3UTHUBHBIE 00s3aTenbCcTBa rocynapcrBa nmo Kousenmuu (cMm. llascu u opyeue
npomus Mondoevr u Poccuu [BI1], §§ 312-313, §§ 333 u nmanee). Taxxe Stephens npomue
Kunpa, Typyuu u OOH (pemt.).

161. 13 mpaBumia, coraacHO KOTOpOMYy (U3UYECKOe MPHCYTCTBHE JIMIA Ha TEPPUTOPUU
OJIHOTO M3 TOCYJIapCTB-YYaCTHUKOB O3HA4YaeT HAXOXACHHWE TOJ IOPUCAUKIIEH STOro
rocyJapcTBa, €CTh HCKIIOYeHHe. Hampumep, eciam 3asBUTENh WMEET TMPETEH3UU K
MEXIyHApOJAHON OpraHU3aIiH, pacIoiararolieiics Ha TEPPUTOPUU TOTO TocynapcTta. ToT
¢dakt, yTo MeXayHapoaHbId YrOJOBHBIM cya Haxoautcs B Huaepnanpmax, He CIyXHUT
JOCTaTOYHBIM OCHOBAaHHWEM JJisi BMEHEHHsI 3TOMY TOCYIapCTBY OTBETCTBEHHOCTH 3a
OCIIapuBaeMbIe JACSHUS ATOTO MEXITYHAPOIHOTO Cy/a, BRIHECIIETO OOBHHUTENBHBIN TIPUTOBOP
B OTHoweHuM 3asBurenei (Gali¢c nmpomue Huoepnanoos (peml.), u Blagojevi¢c npomus
Huoepnanoos (pemr.)). Ilo moBomy kamoObl npomué TOCYAApCTBA-OTBETYMKA Kak
rocyAapcTBa, Ha TEPPUTOPHUH KOTOPOTO HAXOAWTCA TOCTOSIHHAs — INTa0-KBapTHUpa
MeXIayHapoaHou opranuzanuu: Lopez Cifuentes npomus Hcenanuu (pemt.), §§ 25-26. Ilo
MOBOJY TPUHATUS HA CBOECH TEPPUTOPHH MEXKIyHAPOIHON TpakIaHCKOW aIMHUHHCTPAINH:
Beric¢ u opyaue npomue bocnuu u I'epyecosunet (pemt.), § 30.

162. Yuactue rocygapcTBa B KauecTBE OTBETYMKA BO BHYTPEHHEM CyAeOHOM
pa3buparenbcTBe B JIPyroil crpaHe camo 1o ce0e He O3HAa4aeT OCYIIECTBICHHE WM
JKCTeppUTOpUaANIbHON topucIukiuu (McElhinney npomue Hpranouu u Coedunénnozo
Koponescmsa (pem.) [BIl]; Treska npomue Anoanuu u Hmanuu (peut.); Manoilescu u
Dobrescu npomus Pymvinuu u Poccuu (pemt.), §§ 99-111).

163. OTBETCTBEHHOCTh T'OCYAAPCTB-YYACTHUKOB 32 JACHCTBUS YaCTHBIX JIUI[ TPAJAUIIMOHHO
paccMaTpuBaeTCs ¢ TOYKHU 3PEHUsI COBMECTUMOCTHU ratione personae, HO OHa TaKKe MOXKET
3aBHCETh OT COJICpKAaHWS TapaHTUPOBAaHHBIX KOHBEHIMEW IMYHBIX TpaB U OT 00BEMa
MO3UTHBHBIX 0053aTENBCTB, CBA3AHHBIX C 3TUMU MpaBamu (cM., Hampumep, Siliadin npomus
Opanyuu, §§ 77-81; Beganovi¢ npomus Xopsamuu, § 69-71). OTBETCTBEHHOCTh IO
KonBeHniun MokeT OBITh BO3JMOXKEHAa Ha TOCYAapCcTBO B clydyae NOTBOPCTBA WIIHU
MOITyCTUTENILCTBA CO CTOPOHBI  BJIACTEH JEHCTBUSAM YAaCTHBIX JIAI, HapyIIAIOIIUM
rapantupoBaHHbie KoHBeHIMEll TmpaBa [pyruxX YacTHBIX JIUI, HAaXOJSIIMXCSA TOJ
IOpUCIUKIINEH 3TOr0 TocynapctBa (llascu u opyeue npomus Monooswt u Poccuu [BIT], § 318).

164. Cyn Taxke YCTaHOBUJ TMPUHLUIBL, PETYIUPYIOIIME HAKCTEPPUTOPUAIBHYIO
OTBETCTBEHHOCTh 3a 3aJIep’KaHHE W COJEp)KaHHWE TIOJ CTpaXed B paMKax NpOUETypHI
skcTpaauuuu (Stephens npomus Manvmor (Ne 1), § 52).
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4. Bonpocel 0 603MOXMCHOU OMEEMCMEEHHOCIMU 20CYOAPCHIE-YUACMHUKOS
Koneenyuu 3a oeiicmeusn unu oe3zodeiicmeue, C6A3AHHbBIE C UX YUACHUEM 8
MeNHCOYHAPOOH O OP2aAHU3AYUU

165. KonBeHmust He MOXeT OBITh MCTOJKOBaHAa TakuM o0Opa3zoM, uto CyJ yNOJIHOMOYEH
OLICHMBATh JAEMCTBHUS WIM Oe3[eCTBHE TOCYNapCTB-yYaCTHUKOB, OCYILECTBISEMble Ha
ocHoBanuu pesomronuii CoBera 6e3onmacHocty OOH 10 mnM B Xoze MPOBEACHUS MHUCCHUI
OOH 1no coxpaHeHMIO MHpa M MEXKIyHApOIHOW OE30MacHOCTH, TaK KaK 3TO CTao OBl
BMeImaTenscTBoM B ocymiectBieHne OOH cBoelt ocHOBHOM 3amauu (Behrami u Behrami
npomus @Ppanyuu u Saramati npomus DPpanyuu, [epmanuu u Hopeecuu (pemr.) [BII],
§§ 146-152).

166. Uro kacaeTcsi pemeHnid MeXAyHApOIHBIX CyIeOHBIX opraHoB, Cy/ MpU3HAJ, YTO HE
o0namaer WOPUCAUKIINEH ratione personae g PaCCMOTPEHHS Kano0 Ha pa3OupaTeabCTBO B
MexnaynapogaoMm TpuOyHane mo OwBmieit IOrocmaBum («MTBIHO»), xoTopbiii cam ObuT
co3maH Ha ocHoBaHuU pe3omntonuu Coseta 6e3onacHoctu OOH (Gali¢ npomus Huoepnanoos
(peur.), u Blagojevi¢ npomuse Huoepnanoos (pemt.)). Ilo moBogy yBOJBbHEHHUS TOJKHOCTHBIX
mui Beicokum npeacraBurenem st bocuuu u ['eprieroBuHsbl, yeid MaHIaT OCHOBBIBAE€TCS Ha
pesomonusix Coera 6e3onacHoct OOH: Beri¢ u opyeue npomus bocnuu u I'epyecosumvl
(pemt.), §§ 26 u nanee.

167. Ha TOCYIapcTBO-OTBETYMK HE MOXKET OBITh BO3JIO)KCHA OTBETCTBEHHOCTH IIO
KonBeH1uu 3a pelieHus Ui Mepbl, IPUHUMaeMble OPTraHOM MEXKIyHApPOJIHON OpraHU3aIuH,
YWIEHOM KOTOpPOM OHO SBIJISETCS, TOrJa, KOrja HE ObLIO YCTAHOBJIEHO WM Jlake
NPEINONIOKeHO, YTO 3allluTa OCHOBHBIX TMpaB, B IEJIOM OCYIIECTBIseMas 93TOi
MEKIYHapOAHON OpraHu3alueil, HE SBISETCS «PAaBHO3HAYHOW» 3amure 1Mo KoHBEHLMH U
KOrJla 3TO TOCYAapCTBO HHU MPSIMO, HU KOCBEHHO HE YYacTBOBAJI0 B OCYIIECTBICHUU
ocniapuBaemoro aeiictBus (Gasparini npomue Umanuu u benveuu (pemt.)).

168. Tak, Cyx He npu3Hal 3a co00l Hamuuue IOPUCIUKIUY Fratione personae, KOrjia peub
nia o kano0aX Ha WHAMBHIYaJbHBIC PEIICHUS, NPUHATHIE KOMIIETEHTHBIM OPraHOM
MEXIyHApOJAHON OpraHu3aliil B paMKax TPYIOBOTO CIOPA, LEIMKOM OTHOCSIIErocs K
BHYTPEHHEMY MPaBOMOPSIIKY MEXIyHapOJAHON OpraHu3alud, OOJaJarouieil OTAEIbHOU OT
rOCyAapCTB-UJICHOB MPaBOCYOBEKTHOCTHIO, B TO BpEMs Kak CaMU TOCyJapcTBa B CIIOpe HE
YYacCTBOBAJIM M HH 32 KaKHe WX JCHUCTBUS WIN O€3ACHWCTBUS OTBETCTBEHHOCTH M0 KoHBeHIIMHN
Ha HUX HE MOTIJIa OBITh BO3JIOXeHA: Boivin npomus 34 cocyoapcmes-unenos Cosema Esponsi
(pem1.) — MHIMBUYAJBHBIA TPYyAOBOH criop BHYTpU EBpoxonTpons; Lopez Cifuentes npomug
Ucnanuu (penl.) — IUCHUIUIMHApHOE pa30upaTensCcTBO B MEXIyHapOJAHOM COBETE M0
omuBkaM, §§ 28 u 29; Beygo npomue 46 cocyoapcme-unenoe Cosema Eeponwvr (pemi.) —
TUcHUIIMHApHOe paszbuparensctBo B Comete EBpombl. [lo moBomy mpeamonaraeMbix
HapymeHuii KoHBeHLIMHM B CBSI3U C YBOJbHEHHEM paboTHuKa EBpomelickoll KOMUCCUU U
pa3duparenbcTBoM B TpuOynane mepBoii wHcTaHuuu u Cyne EBpomeiickux cooOmiecTs:
Connolly npomus 15 2cocyoapcmes-unenos Eeponetickoeo cowsza (peut.). Ilo moBomy
pa3buparenbcTB B EBporneiickom maTeHTHOM BeaoMcTBe, Rambus Inc. npomue ['epmarnuu
(pemr.).

Hebe3piHTEpECHO CpaBHHUTH 3TU BBIBOIBI ¢ paccyxaeHusmu Cylna o MpeArnonsaraeMom
CTPYKTYPHOM H3BSHE BO BHYTPEHHEM MEXaHU3ME MEXIyHApOJHON OpraHHM3aluu, KOTOPOH
roCyAapcTBa-y4aCTHUKHU IEpPEAaid YacTh CBOMX CYBEPEHHBIX IMOJHOMOYUN M KOTOpas He
o0ecreunBaeT «9K8UBANEHMHbIUY» TI0 OTHOIIEHNIO K KOHBEHIIMM YPOBEHb 3alIUTHl OCHOBHBIX
npas: Gasparini npomug Umanuu u bBenveuu (pem.).

169. Cyn mno-apyroMy TOAXOAMT K JellaM, B KOTOPBIX TOCYJapCTBO-OTBETYUK, O
MEXIyHAPOJAHON OTBETCTBEHHOCTH KOTOPOTO MOAHMMAETCS BOIPOC, MPSIMO WMIU KOCBEHHO
ydacTBYyeT B pa3oupatensctBe (cM. Bosphorus Hava Yollar: Turizm ve Ticaret Anonim Sirketi
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(Bosphorus Airways) npomus Hpnranouu [BII] § 153 — cpaBuute ¢ Behrami u Behrami
npomue @panyuu u Saramati npomus Ppanyuu, I'epmanuu u Hopseeuu, § 151), Hanpumep:

— peuieHre 00 WCKIIOUEHUW 3asSBUTEIBHUIBI W3 CHHCKAa KAaHIWJATOB HAa OCHOBAaHUU
JIOTOBOpa, pa3paboTaHHOro B pamkax EBpomeiickux coobmiectB (Matthews npomue
Coeounénnozo Koponescmea [BIl));

— TpPUMEHEHHE K 3asBUTEN0 (PAHIy3CKOTO 3aKOHA, HWMIUIEMEHTHPYIOMIETO IUPEKTUBY
coobmiects (Cantoni npomus @panyuu [BIT]);

— OTKa3 B JIOCTyINe K HeMenKuM cyaam (Beer u Regan npomue I'epmanuu [BI1] u Waite u
Kennedy npomue ['epmanuu [BII]);

— apecT UMYIIECTBA, IPOU3BEAEHHBII OpraHaMH TOCYyapCTBa-0TBETUYMKA HA €T0 TEPPUTOPUU
Ha OCHOBAaHWW MHUHHCTEPCKOTO PEIICHHS BO WCIOJIHEHHE IOPHINYECKUX OO0S3aHHOCTEH,
HaJaraeMbIX IpaBoM cool1iectB (Bosphorus Airways npomue HUpnanouu) (caM perJaMeHT
coobmiecTBa ObUT MPUHAT BO ucnoiHeHue pesomonuu CoBera Oe3omacHoctn OOH, cwm.
§§ 153-154);

— obOpamenue BHyTpeHHero cyga B Cya eBpomeiickux cooOmectB (Cooperatieve
Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. npomus Huodepranoos

(peum.)).

170. Takum o6pa3om, xanoObl npomus TOCYIApPCTB-4JieHOB EBporeilickoro corosza Mo
MOBOJYy TPHUMEHEHHsS WMH TIpaBa CcooOIIecTB He o00s3aTenbHO OyIyT MpPU3HAHBI
HEMPUEMJIEMBIMH TI0 3TOMY OCHOBaHUIO (Bosphorus Airways npomuse Upnanouu [BI1], § 137,
Matthews npomus Coedunénnozo Koponescmsa [BII], §§ 26-35).

171. YKanoOp1, HampaBlieHHBIE HETIOCPEICTBEHHO npomue WHCTHTYTOB EBpomeiickoro
co00I11IecTBa, MOTYT, COTJIACHO 0oJiee CTapoil MPEIeIeHTHON MpPaKTUKe, ObITh OTKIOHEHBI 3a
HECOBMECTUMOCTBIO ratione personae (Confédération frangaise démocratique du travail
npomus Esponetickux coobujecmé (pell.), WU >Ke: HX TOCYAapCTB-UJICHOB, B3SATHIX
COBMECTHO WJIM TIO OTJAEIBHOCTH; U JAPYTHE CCBUIKH, yKa3aHHBIE B jaeie Bosphorus Airways
npomue Hpnanouu, § 152; nHenaBHee, Cooperatieve Producentenorganisatie van de
Nederlandse Kokkelvisserij U.A. npomus Huoepnanoog (pet.)).

Ota mpakTUKa TaKXke pacrnpocTpaHseTcs Ha EBpomeiickoe mareHTHOE BeJOMCTBO (Lenzing
AG npomue I'epmanuu (pemt.)).

172. Tlo Bompocy O TOM, MOKET JIU Ha rOCyJapCTBO OBITH BO3JIO)KEHA OTBETCTBEHHOCTH
u3-3a ero KoHCTUTynWHM, KOTOpas cama SIBIISIETCS TPHJIOKEHHEM K MEXIYHApOJIHOMY
noroBopy: Sejdic u Finci npomue bocnuu u I'epyecosunwi [BIT], § 30.

B. HecoBMmecTumMocCTh ratione loci

Cmamua 35 § 3 a) — Ycnoseus npuemnemocmu

«3. Cyn oOBSBISIET HEIPUEMIIEMON TIO0YI0 MHIUBUAYATBHYIO KAI00y, MOJJAHHYI0 B COOTBETCTBHUU
CO cTaThEeN 34, ecau OH COYTET, YTO:

a) 9Ta ’kKaja00a SIBISETCS HECOBMECTUMOM C MOJI0KEHUSIMHU KOHBGHL{I/II/I N HpOTOKOJ’IOB K Hel ( o .)»

Cmamoa 32 — Komnemenyus Cyoa

«1. B Begernn Cynia HaXOmSITCSI BCE BOIPOCHI, KacarOIIMECs TOJKOBAHMS U MpuMeHeHus: KoHBeHINH
u IIpoTOkONOB K HEH, KOTOphIE MOTYT OBITh €My IHEpEAaHbl B CIy4asX, HpPEIyCMOTPEHHBIX
MMOJIOKEHMAMU cTateit 33, 34, 46 m 47.

2. B ciydae criopa oTHOcUTeNbHO KomneTeHIuu Cyja o0 KOHKPETHOMY JIeNIy BOIPOC PEIIAcT cam
Cyn.»

42 © Coser EBpomnsl/EBponeiickuii cyn 1o nmpaam denoseka, 2011 rona



http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777885&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777885&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818142&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=818142&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=701336&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=701336&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700503&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700728&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=701338&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=701338&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777885&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=846971&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=846971&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777885&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=701336&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=804204&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=804204&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777885&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=777885&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=846971&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=846971&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=668570&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=668570&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=860269&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�

TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

1. Ilpunyunw

173. Kputepuii COBMECTUMOCTH ratione loci cOONIOAEH TOTHA, KOTJA MPEIINoIaraeMoe
Hapyienrne KoHBeHIIH OBUTIO COBEPILIEHO B MpejeiaX IOPUCAUKIINH TOCY1apCTBa-OTBETYNKA
WIM Ha TEPPUTOPUHU, HaxoasmIecs noJ] 3¢ (HEeKTUBHBIM KOHTPOJIEM 3TOro rocyaapcTsa (Kunp
npomus Typyuu [BI1], §§ 75-81; Drozd u Janousek npomus @panyuu u Ucnanuu, §§ 84-90).

174. JKamoba OTKIOHSICTCI B CBA3M C HECOBMECTUMOCTBIO ratione loci, ecin oOHA
OCHOBBIBAETCS Ha COOBITHSIX, IMEBIIUX MECTO BHE TEPPUTOPUHU TOCYJApCTBA-y4aCTHUKA, U
IpU 3TOM HET HUKAKOW CBSI3U MEXIY STUMH COOBITHSIMH U KaKUM-THMOO M3 BIACTHBIX
OpTraHoOB, OTHOCSIIIMXCS K FOPUCAUKIINH FOCYyAapCTBA-yYaCTHHUKA.

175. B orHomeHun xamo0 Ha JEHCTBUS, MMEBIIME MECTO 3a IpeAesiaMu TEpPUTOPUU
rOCyJapCcTBa-y4acCTHUKA, TOCYAapPCTBO-OTBETUYMK MOXKET 3asBUTH MPEABAPUTEIILHOE BO3PAKECHUE
0 HECOBMECTUMOCTH ratione loci (Loizidou npomus Typyuu (peaBapuTeIbHbIE BO3PAKECHHUS),
§ 55; Rantsev npomus Kunpa u Poccuu, § 203). 310 BO3paxeHue OyAeT pacCMOTPEHO B
pamkax cratbu | KoHBeHIMY (110 IOBOTY 00BhEMA TOHATHUS KFOPUCIAUKIINS) U3 3TOH CTATHH CM.
Bankovic¢ u opyaue npomue benveuu u 16 opyaux cocyoapcme-yyacmuuros (pemt.) [BII], § 75).

176. NHoraa rocy1apcTBO-OTBETUHMK 3asBJIIET O HEMPUEMIIEMOCTH KajloObl B CBS3M C €€
HECOBMECTUMOCTBIO ratione loci ¢ monoxxeHusiMu KOHBEHIIMU B CHITy TOTO, YTO 3asBUTEIb,
OUIMATIEHO MTPOXKUBAS B IPYTOM T'OCYAapCTBE-YIACTHHUKE, 0OpaImaercss B Cy rocyaapcTBa-
OTBETYMKA BBHJY TOTO, YTO MECTHOE 3aKOHOJATEIbCTBO IMPEIOCTABIAECT €My OoIbliIe
npeumyiects. (Haas npomus llsetiyapuu (pett.)).

177. B TO e BpeMs SICHO, UTO TOCYAapCTBO HECET OTBETCTBEHHOCTDH 3a ACHCTBUS CBOUX
JTUTUIOMATHYECKUX W KOHCYJBCKHX TIPEICTABUTEILCTB 3a TpaHuWIed. B  oTHomeHuun
quIuioMaTuueckux muccut (X mpomus ®PI (peumt.); M. npomus Januu (peut), § 1 u
yKa3aHHbIE TaM CCBUIKM) WM JCHCTBUW, COBEpIIaeMbIX Ha OOpTy camornéra,
3apEruCTPUPOBAHHOTO B 3TOM TOCYJapCTBE, UM MOPCKOTO CYJHA, MIIBIBYILIETO MOJ (hiaarom
aToro rocypapctBa (Bankoviéc u opyeue mnpomue benveuu u 16 Opyeux eocyoapcme-
yuacmuukog (peut.) [BIT], § 73) Borpoc 0 HECOBMECTUMOCTH ratione loci He BO3HUKAET.

178. Hakowner, BEIBOJI 00 OTCYTCTBHH IOPUCIUKINH ratione loci He ocBoOoxmaaeT Cya oT
HEOOXOJUMOCTH PAaCCMOTPETh BOMPOC O TOM, HAXOJATCS JIM 3asBUTEIH IMOJ IOPUCAUKITUCH
OJIHOTO WJIM HECKOJBKUX TOCYAapCTB-wieHOB ¢ mo3unimu ctatbu 1 Konsenuuu (Drozd u
Janousek npomueé @panyuu u Ucnanuu, § 90).

CrnemoBaTeibHO, BO3PAKCHHUST O TOM, YTO 3asBHUTEIM HE HAXOJATCS IMOJ FOPHCIUKIHCH
rocyapcTBa-oTBETYMKA OyAeT TMpaBUIbHEE paccMaTpuBaTh B paMKax Bompoca o
HECOBMECTHUMOCTH ratione personae (CM. apryMEHTBI TOCYJIapCTB-OTBETYHMKOB B JEJIax
Bankovié¢ u opyeue npomue benveuu u 16 opyeux ecocyoapcms-yuacmuukog (pemt.) [BIT], § 35;
llascu u opyeue npomue Monoosvr u Poccuu [BII], § 300; Weber u Saravia npomue
I'epmanuu (pemt.).

2. Ocoovle cnyuau

179. XKamoba Oyaer HecoBMecTUMOW ratione loci, eclii OHA KacaeTcs 3aBUCUMOM
TEPPUTOPUU M TIPH STOM TOCYAAPCTBO-YUACTHUK HE CIEIAIO0 B COOTBETCTBUHU CO CTAThEH 56
(paHee cTaThs 63) 3asBJIEHUS O paclpOCTpaHEHUH AelcTBUS KOHBEHIIMM Ha 3Ty TEPPUTOPUIO
(Gillow npomue Coedunénnoeo Koponescmsa, §§ 60-62; Bui Van Thanh u opyeue npomue
Coeounénnozo Koponescmesa (pent.); Yonghong npomus Ilopmyeanuu (peut.). [IpoTokomnsl k
KoHBeHIIMM Takke MOANMAIAOT TMOJ 3TO MPAaBWIO B CHIY PACIIUPUTEIBHOTO TOJIKOBAHUS
(Quark Fishing Limited npomuse Coeounénnozo Koponescmea (peit.)).
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

Ecnu rocynmapcTBo-y4aCTHHMK CHEIal0 TAKOE€ 3asBICHHE MO cTarbe 56, TO BOMPOC O
HECOBMECTUMOCTH >KanoObl He Bo3Hukaer (Tyrer npomue Coedunénnoco Koponescmea,
§ 23).

180. Ecnu 3aBucumasi Tepputopusi oOpeTaeT He3aBUCUMOCTD, 3asBJICHHE aBTOMAaTHYECKU
Tepsier cuiny. [locnemyromue xanoObl npomug rocyaapcTBa-METPONOINN OyayT MpPU3HAHBI
HECOBMECTUMBIMU ratione personae (Eglise de X npomue Coedunénnozo Koponescmesa
(peut.)).

181. Eciin 3aBUCHMas TEppUTOPUS CTAHOBUTCS YACTbIO TEPPUTOPUU METPOIIOIHUU
rocyAapcTBa-y4acTHUKa, KOHBEHIMS aBTOMaTHUECKU PacIpOCTPaHIET CBOE IEHCTBUE HA 3Ty
OBIBIITYIO 3aBUCUMYIO TeppuTOoputo (cM. Hingitaq 53 u opyeue npomus /lanuu (pemt.)).

C. HecoBMecTHMOCTD ratione temporis

Cmamoa 35 § 3 a) — Ycnoeusn npuemnemocmu

«3. Cyn oOBsBISIET HEMpPHEMIIEMON JI00YI0 MHIMBUAYAIbHYIO Kano0y, MOJaHHYI0 B COOTBETCTBUU
co cTaThE 34, eclik OH COUTET, UTO:

a) 9Ta xaynoba sBJseTca HeCOBMeCTUMOM ¢ nonoxeHnamMu Konsenmmu unu [IpoTokosoB k Helt (...)»

Cmamoba 32 — Komnemenyus Cyoa

«1. B Benennn Cyna HaxOIATCS BCE BOMPOCHI, KAaCAIOIIUEC TOJKOBAaHUSA U IMpuMeHeHHs KoHBeHIIMU
u IIpoTOKONOB K HE#, KOTOphIe MOTYT OBITh €My IEpEAaHbl B ClydasX, IPeAyCMOTPEHHBIX
MOJIOKEHHUsIMU cTaTeit 33, 34, 46 u 47.

2. B ciyuae crniopa oTHOcHTEeNbHO KommereHIIMA Cyaa 1Mo KOHKPETHOMY JeNly BOIPOC pPEIIacT cam
Cyn.»

1. Obuwgue npunyunut

182. B cootBercTBMM ¢ OOUIMMM MPUHLIUIAMH MEXIyHAPOJHOTO TNpaBa (TPUHIIMII
«JIOTOBOPHI HE HMMEIOT OOpaTHOM CHIIBI») TMOJIOKeHUs KOHBEHIMM HE MMEIOT CHIIBI IS
JloroBapuBaronieiics CTOPOHbBI Kak B CBS3U C  JACUCTBUSAMHM WU  COOBITHSMH,
NPEIIECTBYIOUIMMH J1aTe BCTyIUIeHHs KOHBEHIIMM B CHITy B OTHOIICHUW 3TOW CTOPOHBI, TaK
U B CBS3U C CUTyalUsIMH, KOTOpbIE 3aKOHUWINCh 10 YyKazaHHOW natel (Bleci¢ npomus
Xopsamuu [BIT], § 70, Silih npomus Cnosenuu [BI1], § 140; Varnava u opyeue npomus
Typyuu [BIT], § 130).

183. ¥Opucnukuus ratione temporis TOKPHIBA€T TOJBKO NEPUOJ TOCIE paTH(PHUKAINN
Konsenuuu unu [IpoTokosoB k Hell rocy1apcTBOM-0TBeTYMKOM. KOHBEHIIMS HE BO3jaraer Ha
rOCyJlapCTBa-y4aCTHUKH  OOS3aHHOCTH  YCTpaHSATh  NPUYMHEHHBIA  Bpex — WIH
HeCIpaBeIMBOCTb, UMeBLIME MecTo 10 patuduxauuu (Kopecky npomus Crosaxuu [BII],
§ 38).

184. C mMomeHTa partuuKanuu Bce IeHcTBUSA WM Oe3leHCTBHE, MPENNOI0KUTEIbHO
OCYIIECTBIIIEMbIE OT HMMEHH TOCYAApCTBA, IOJDKHBI COOTBETCTBOBaTh KoHBeHIMH u &
[Tpotokonam. HoBele ¢akTel monagaioT B komnerenuuto Cyna, 1axke €Clii OHU BCEro JIHIIb
IPEJICTaBISIIOT CO0OM pa3BUTHE NpeuiecTByouieil cutyauuu (A/meida Garrett, Mascarenhas
Falcdo u opyeue npomue [lopmyeanuu, § 43). Cyn MOXeT MPHUHITh BO BHUMaHUE COOBITHSA,
MUMEBIIIME MECTO JI0 paTHU(UKAIMH, KOTJa €CTh OCHOBAHHS IOJjaraTh, YTO OHHU ITOPOJIMIN
JUIALIYIOCS CUTYallMio, HE 3aKOHYMBLIYIOCS K MOMEHTY paTH(QHKalMM, WIK KOrjga 3TH
COOBITUSI Ba)KHBI ISl TIOHUMaHUs (DaKTOB, MMEBIIMX MecTO mocie paruduxauuu (Hutten-
Czapska npomue Ionrvwu [BIT], §§ 147-153).
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

185. Cyn o0s3aH 1m0 COOCTBEHHOW WHHUIIMATUBE yOEIUTHCS B HAIWYUU KOMIIETCHIIUU
ratione temporis Ha BCEX CTaJHUSX pa3OUPaTENbCTBA, MOCKOJBKY ATOT BOMPOC OTHOCUTCS
ckopee Kk ropucaukuuu Cyna, 4eM K MPUEMIIEMOCTH B CTPOTOM cMbicie (Bleci¢ npomue
Xopeamuu [BII], § 67).

2. Ilpumenenue ymux nPpUHYUNOG

a) KpHTI/I‘IeCKaﬂ JaaTra OTHOCHUTECJIBHO paTmbmcaunn KOHBGHHHI/I WX TIPUHATUSA
IOPpUCAUKINHA OPraHOB KOHBeHHI/lI/l

186. Kputnueckoil naTtod, Mo KOTOpPOM ONpPENEestoT BpeMeHHyMo opucaukuuio Cyna,
CIY>KUT, KaK NpaBWIO, AaTa BCTymwieHus B cwily KouBenumu u [IpoTOkosiOB K HEW B
OTHOIIIEHUH 3aTPOHYTOH CTOPOHHI (CM. B KadecTBe Tipumepa Silih npomue Cnosenuu [BIT],
§ 164).

187. Onnako  KonBenmuss 1950 roma  mpenycmaTpuBana — BO3MOXKHOCTh TS
JloroBapuBaoImuxcsi CTOPOH  clenaTh CHEUAJIbHOE  3asBJICHHE, KOTOPOE HUMENO
ompezensonee 3HaueHue sl KommneTeHnnu Komuccnn paccMaTpuBaTh WHAWBHIyallbHBIC
*kanoObl (crtatbst 25) u wopucnukiuu Cyna (cratbs 46). B 3Tux 3asBiICHUSX MOTIH
collepiKaThCs TpeOOBaHWS O BBEACHWM OTrPAHUYECHUM, B YAaCTHOCTH, OTPAaHUYCHHUN Ha
neiictBue BO BpeMeHHW. [y cTpaH, NeNaBIIMX TaKue 3asBICHHS II0CIE paTH(QHUKAIUN
Konsennuu, Cyn u Komuccust nmpusHaBaiy orpaHdiYeHHe CBOCH IOPUCIUKIIMU BO BPEMEHH B
OTHOIICHUU COOBITUH, UMEBIINX MECTO B IMEPUOJ MEKIY BCTyILICHHEM KOHBEHITNH B CHITy U
COOTBETCTBYIOIIEH neknapauuen (X npomue Umanuu (peut.); Stamoulakatos npomus I peyuu
(Ne 1), § 32).

188. Ecnu B 3asBNEHUM, CHETAHHOM TOCYAapCTBOM, OTCYTCTBYET YCIOBHE O TaKOM
OrpaHMYEHUU Ha JIeHCTBUE BO BpeMeHHU (cM. 3asBieHue Ppanuuu ot 2 okTsOps 1981),
opranbl KOHBEHIIMM TMPHU3HAIOT, YTO MNPUHATHE HUX IOPUCAMKIMH HUMEET OOpaTHYIO CHITY
(X npomuse @panyuu (peur.)).

CornacHo crarbe 6 IIpotokosma Ne 11°, OTpaHUYCHUSI Ha [IECTBUE BO BPEMEHH,
YCTaHOBJICHHBIE B 3TUX 3asBIICHUSAX, COXPAHSIOT CHITy TIpU onpeneieHnn kommnereHuuu Cyaa
NPUHUMATh HMHJIWMBUIYaJbHBIE JKajJoObl, KOTOpbIE IMOAAIOTCSI HA OCHOBAHWU HBIHE
neiictByromeit ctateu 34 Kousentuu (Bleci¢ npomue Xopsamuu [BI1], § 72). C yuérom Bceit
COBOKYITHOCTH Tpeapayux npasui Cyz cuuTaeT, 4yTo 00JaaeT IOpUCAUKIIMEeH ¢ MOMEHTa
MEPBOrO 3asBIICHUsT O MPHU3HAHUM TMpaBa WHAUBHIyaILHOTO oOpameHus B Kommccuro
HE3aBHUCUMO OT TOrOo, OBbUT JIM MPOMEXYTOK MEXIY OSTUM 3asBICHHEM U MpHU3HAHUEM
topucaukiun Cyna (Cankogcak npomue Typyuu, § 26; Yorgiyadis npomus Typyuu, § 24;
Varnava u opyeue npomus Typyuu [BI1], § 133).

b) EnquHoBpemMeHHble cOObITHSI, HMEBIIME MECTO /10 WJIM IOCJe BCTYIICHHS] B CHILY
HJIM 3asiBJICHUSA

189. Bpemennas ropucaukuus Cyna A0MKHA ONPEAeNSIThCS Mo (akTam, 00pa3yronum
MpeoiaraeMoe BMEMIATeNbeTBO. it 3TOro HEOOXOAMMO B Ka)JIOM KOHKPETHOM Jelie
ONPENIETUTh TOYHOE BpEMsl OCYILECTBIECHUS MIPEANOIaraeMoro BMemarenscrsa. Cy T0IKeH
YYHUTHIBaTh KaK (DaKThl, HA KOTOPHIE 3asiBUTEIb JKaTyeTcs, Tak U 00BEM rapaHTHPOBAHHOTO
KonBenmueit mpaBa, 0 HapyuieHUH KoToporo uaét peus (Bleci¢ npomus Xopsamuu [BII],

§ 82, u Varnava u opyaue npomus Typyuu [BI1], § 131).

5. «B Tex cmywasx, kornaa kakas-nmoo Bricokas JloroBapuBaromiascs CTopoHa crenaia 3asBieHre O IPU3HAHIH
komnereHuu Komucenn nnu opucaukiuu Cya cOrfiacHO HOJI0KEHUSAM NpeXHel CTaThu 25 win npexHen
cratbu 46 KOHBCHHHI/I B OTHOIICHHWU BOINPOCOB, BO3HUKAIOIIHNX BIIOCJICACTBUU WM HAa OCHOBAHHU (baKTOB,
HMMCBIIUX MECTO IIOCJIE TaKOro 3asABJICHHA, JTaHHOC OIpaHUYCHUC OCTACTCA B CHUJIC TPUMCHUTCIBHO K
topucaukiuu Cyna no Hacrosiemy [Ipotokony.»
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190. TIpumeHsisi 3TOT KPUTEPHI K Pa3IMUHBIM CyACOHBIM pEIICHUSM, BBIHECEHHBIM JI0 U
nocie Kputudeckoi marel, CyJ TOpHHMMAaeT BO BHUMAaHUE OKOHUYATENbHOE CyAeOHOE
MIOCTAHOBJICHHE, KOTOPOE camMo Mo cede MOIJI0O HapyILIUTh MpaBa 3asBUTENS (IOCTAHOBJICHHE
BepxoBHOro cyna mo ey o HpeKpalleHHH JOTOBOpa apeH[Ibl ¢ 3asBUTEIbHULEH, Blecic
npomuse Xopeamuu [BIl], § 85; unm mocraHOBIEHHWE aNeIUIAIMOHHOTO cyaa, cM. Mrkic
npomus Xopsamuu (pell.)), HECMOTPS Ha HATUYHUE TOCICAYIONIMX WHCTAHIMHA, KOTOpHIC
BCEr0 JIMIIb MO3BOJIWIM TPOAJUTHCS COCTOSABILIEMYCS BMEIIATENbCTBY (THOCIEAyIOIIEee
noctaHoByiieHHe KOHCTUTYIIMOHHOTO CyAa, MOJATBEPAMBIIEIO MOCTAHOBIEHHE BepXxoBHOro
cyna, Bleci¢c npomus Xopsamuu [BII], §85; wmnm nBa TOCTaHOBIICHUS, BBIHECEHHBIC
BepxoBubim 1 Konctutyunonusim cynamu, Mrki¢ npomue Xopsamuu (pett.)).

OTpunarenbHBId  HUCXOJ pa30MpaTebcTBa, HWHHIIMAPOBAHHOTO C IIEIBIO JIOOWTHCS
YCTpaHEHUs MOCJIEICTBUN BMEIIATENbCTBA, HE MOXKET CIYKUTh OCHOBaHHEM Ui BHIBOJA O
TOM, YTO 3TO BMEIIATEIHCTBO MOMAJaeT BO BpeMeHHYo opucaukiuio Cyna (Bleci¢ npomus
Xopsamuu [BI1], §§ 77-79). Cyx ewmé pa3 moaATBEepAUI, YTO HAIIMOHATbHBIE CyIbI HE 00sS3aHbI
npumeHsaTh KoHBeH1IMI0, priaBasi e 0OpaTHYIO CHIIY, B OTHOIICHUH HAPYIICHUN, UMEBIINX
MeCTO 10 Kputuueckou aatel (Varnava u opyeue npomus Typyuu [BII], § 130).

191. Ilpumeps nein:

— BwmemarenscTBa 10 KPUTHYECKOW NaThl, a CyneOHBbIe pemieHus — mocne: Meltex Ltd
npomue Apmenuu (pemt.).

— BwmemarenscTBa mocne Kputuueckoil natel: Lepoji¢ npomus Cepouu, §45; Filipovic
npomus Cepouu, § 33.

— Hcmonp3oBaHWE TOKA3aTENbCTB, ITOJYYCHHBIX JO KPUTHYECKOW JaThl TIOCPEICTBOM
IUIOXOTO OOpAIICHHUS, NMPH BBIHECCHHH CYACOHBIX DPEIICHUN IMOCIe KPUTHYECKOW NaThI:
Haroutyounian npomue Apmenuu, § 50.

— Hck o mpu3HAaHUM HEACHCTBUTEIHHBIM JIOKYMEHTA O TIPaBe COOCTBEHHOCTH, TOIAHHBIN JI0
KPUTHYECKOW JaThl, PEIICHUE 0 KOTOPOMY OBUIO BBIHECEHO IOCIIC KPHUTUYECKOH NaThl
(Turgut u opyeue npomus Typyuu, § 73). Jlata OKOHYATENIHHOTO TPU3HAHUS
HEeJCMCTBUTEIHHBIM JOKYMEHTA O mpaBe coOcTBeHHOCTU: Fener Rum Patrikligi (Patriarcat
oecuménique) npomus Typyuu (petr.)).

192. Cwm. Taxxe:

— OOBUHUTEIIBHBIN TPUTOBOP, BBIHECEHHBIM 320YHO B OTHOIICHUHU 3asBUTEIS T'PEUYCCKUMU
CylaMH JI0 TOrO, Kak ['penus ciaenana 3asBIICHHE MO CTaThe 25; 3asBUTENb OCHOPHII
MIPUTOBOP M TIOJTYYHJI OKOHUYATEIIBHBIN OTKA3 TMOCJIEe TOT0, KaK YKa3aHHOE 3asBIICHUE OBLIO
cnenano (Stamoulakatos npomuse I peyuu (Ne 1), § 33);

— MOJTYAJIUBBIA OTKa3 CO CTOPOHBI LIeHTpanbHON M30UpaTEIbHOM KOMUCCUH YTOBIETBOPHUTH
3asBJICHHOC JI0 paTU(UKAIMH XOJATAaHCTBO O HEMPOCTABJICHHH INTamIla B TACIOPTE
3asBUTEIIS B Cllydae MOANUCAHHUS UM TICTUIMH, B TO BpPEeMs Kak CyJleOHbIi mporiecc 00
OCITAPUBAHUU 3TOTO OTKa3za coctosuicsi mociie patudukammu (Kadikis npomus Jlameuu
(pemr.));

— YBOJBHCHHME 3asfBUTENII W TPAKIAHCKOE pa3OMpaTeNbCTBO, HMMEBIIUE MECTO [0
paruduKanuy, a IOCieI0BaBIIee MOCTaHOBICHHE KOHCTUTYIMOHHOTO cyla — TOCie
patudukanuu (Jovanovi¢ npomue Xopsamuu (pett.));

— MHHHCTEPCKOE IOCTAaHOBIICHHE O Tepefadye MPEANPHATHs 3asBUTECH MO PYyKOBOJICTBO
NpaBJIeHHs, HA3HAYaeMOT0 MHHHCTPOM KOHOMHKH, KOTOPOE JIMIIWIO 3asBUTENICH MpaBa
Ha JOCTYyNl K CyJAy; NOCTaHOBIeHHE BepxoBHOro cyaa o0 OTKasze 3asBHTENSIM B HX
TpeOoBaHUAX 00 ocrmapWBaHWU OBLIO BBIHECEHO MOCie KpuTmueckou matel (Kefalas u
opyeue npomus I peyuu, § 45);
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— OOBUHUTEINbHBIN MPUTOBOP, BEIHECEHHBIM B OTHOIICHUHU 3asBUTEIS MOCJE AAaThl 3asBICHUS
Typuuu o cratse 46 B CBA3M C BBICKAa3bIBAaHUSAMHU, KOTOPbIE 3asBUTENb cemal B Oecene ¢
KYpHAJIMCTaMH, COCTOSIBIICHCS 10 YKa3aHHOU naTel (Zana npomus Typyuu, § 42);

— O0OBICK B IOMEIICHUAX (PUPMBI 3asBUTEIISI U HAIOKEHHE apecTa Ha JIOKYMEHTHI, B TO BpeMsI
KaK IOCJEIyIolIee pa30oupaTeibcTBO MPOTEeKaNo mocie patudukanuu (Veeber npomus
Ocmonuu (Ne 1), § 55); em. Taxxke Kikots u Kikota npomus Jlameuu (pemt.).

193. OnHako eciM 3asBUTEINb JKANYETCS OTAEIbHO Ha COOTBETCTBUE IOCJIEAOBABIIETO
pazbupaTenbcTBO Kakoi-mnbo crarbe KonBenmuu, Cya MOXKET MPU3HATH 32 COOOW HalIU4yue
IOPUCAUKIINH Fatione temporis B OTHOLIEHUH 3TOTO pa30upaTenbCcTBa (KaccalloHHas xKanoda
B BepxoBHbIA CyJ Ha peElICHHE CyJa IEepBOM HWHCTAHIMU O 3alpere Ha BBINYCK H
pacmpocTpaHeHHe ra3eTsl, Kerimov npomue Azepbaiioxcana (pel.)).

194. IlpuHUMI ¥ KpUTEPHUH, YCTAHOBIIEHHBIE B MOCTAHOBIEHUU MO Aeny Bleci¢ npomue
Xopsamuu [BII] HOCAT oOIIMII XapakTep; OCOOBIM XapakTep OTAENBHBIX MpaB (TEX, 4YTO
rapaHTupoBanbl cTatbssMu 2 U 3 KoHBEHIMH) JOKEH NPUHUMATBCS B pacd€T IpuU
npuMeHeHun 3TuX kpurtepues (Silih npomue Cnosenuu [BIT], § 147).

3. Ocoobvle cumyayuu

a) Jlnsamuecs HapylIeHUS

195. Opranel KoHBeHIIMM NPU3HAIOT PACIIMPEHUE CBOCH IOPUCIUKLINNU ratione temporis B
cilydae JJISAIIMXCS HapyLIEHUH, KOTOpble Ha4allucCh 10 AaThl BcTymuieHus: KonBeHuuu B cuiy,
HO MPOJOJIKAIUCH TIocTe 3Toi natel (De Becker npomué benveuu (pe.)).

196. Cya npumeHsu1 3TOT HOJIX0J] B HEKOTOPBIX JIEJIax O IPaBe COOCTBEHHOCTH:

— HE3aKOHHBIA 3axXBaT M MPOJOJDKAIONIEECS yIEpKaHWE BOCHHO-MOPCKHMH —CHJIAMHU
3eMEJIBHOTO Yy4acTKa, MPHHAUICKANIETO 3asBUTEISAM, MPHU OTCYTCTBHH KOMIICHCAIIUU
(Papamichalopoulos u opyeue npomus I peyuu, § 40);

— OTCYTCTBHE Yy 3adBUTENsI BO3MOXXHOCTM HMMETh JIOCTYI K CBO€HM HEIBHKUMOH
coOCTBEHHOCTH, Haxojsuieics B ceBepHod wactu Kunpa (Loizidou npomuse Typuyuu
(mpenBapuTenbHbIE BO3paykeHus), §§ 46-47);

— HEBBIIUIATAa OKOHYATEIHLHOW KOMIICHCAIIMM 32 HAIMOHAIW3UPOBAHHOE HMYIIECTBO
(Almeida Garrett, Mascarenhas Falcao u opyeue npomus [lopmyeanuu, § 43);

— JuidIeecss OTCYTCTBHE Yy 3asBUTEIBHHIIBI BO3MOXKHOCTH BJIAJIETh CBOUM HEIBUKHMBIM
UMYIIECTBOM U TOJTyYaTh aJIeKBATHYIO apeHIHYIO IUIaTy 3a CAady B HallM CBOETO JIoOMa,
00yCIIOBJICHHOE TEKYIIIUM 3aKOHOJATEIbCTBOM, JACHCTBOBAIINM J0 U TOCIE paTH(PHUKAIINA
[Tonbmeit [Tpotoxona Ne 1 (Hutten-Czapska npomue Ionvwu [BIT], §§ 152-153).

197. Ilpenensl: mpocTo (akT JHUIIEHUS JHIA €ro S>KWINIIA WIH HMYIIecTBa
paccMmaTpuBaeTcs, KaK MpaBHIIo, KaK «SJIMHOBPEMEHHOE COOBITHEY», HE CO3/IA0IIee JUISIICHCS
CUTYallUU «JIUIIeHus» npaB (Bleci¢ npomue Xopsamuu [BII], § 86 co cceumkamu). [To moBomy
0co0Or0 cnydas JIMIIEHHUS COOCTBEHHOCTH, OCYHIECTBIEHHOro mocie 1945 roma
IPEIBITYIIUM PEXUMOM CM. CCBUIKH, YKa3aHHbIe B Aene Preussische Treuhand GmbH & Co.
Kg a. A. npomus [lonvwu (pemt.), §§ 55-62.

198. Jlnsmuiicst xapakTep HapyIIEHUS MOXKET ObITh KOHCTAaTUPOBAH B OTHOIICHUU JTFO00M
npyroi ctatbi KoHBeHIIMM (OTHOCUTENLHO CTAaThU 2 M OCYXKJEHUS 3asBHTENCH K CMEPTHOMI

Ka3HH, UMEBIIET0 MECTO JIO KPUTHYECKON natel, cM. llascu u opyeue npomue Mondoswi u
Poccuu [BII], §§ 406-408).
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b) «/lnsimasicss» mpomeccyadbHasi 00S3aHHOCTH IO CTaThbe 2 PpaccienoBaTh
HCYE3HOBCHHUS JI0/ieil, MPou3oLeAuIne 10 KPUTHYECKOH 1aThI
199. Hcue3HOBEeHHE YellOBEKa HE SIBISETCS «EAMHOBPEMEHHBIM» aKTOM WM COOBITHEM.
HanpotuB, Cyn cuuTaer, 4YTO HCYE3HOBEHHE — OTO OTACJIbHAs  CHUTyalus,
XapakTepU3yoIIascs TEM, 4YTO POJCTBEHHUKH IIPONABIIETO IOCTOSIHHO HaXOIATCS B
COCTOSIHHM HEONPEIeIEHHOCTH, OOBACHEHHUS W MH(POPMAIIMS O TOM, YTO MPOU3OILIO, YACTO
MOT'YT OTCYTCTBOBaTh, BaKHbIC 3JIEMEHTHI MOT'YT JaX€ MHOIZA HAMEPEHHO MCKaXaTbCs WU
3amanuuBaThcsi. Kpome TOro, oTcyTcTBHE OOBSICHEHUH MO MOBOIY TOTO, YTO CIYYHUIIOCH C
MPONABIINM JIMIOM U TJE€ OHO HAXOAMTCS IOPOXKAAECT JUIALLYIOCA CUTyaruro. Tak, Imoka
cynb0a MPOIaBIIEro YejoBeKa He OyIeT BBISICHEHA, IpoIeccyaabHas 00sI3aHHOCTh TPOBECTH
pacciefioBaHie TOTEHIIMAIBHO ocTaéres B cuie. [Ipogomxkaromieecs 0TCyTcTBHE TpeOyeMOoro
pacciieoBanusi OyJeT pacleHUBAThCS Kak JUIAIICecs] HapylIeHWe, JaKe eCIH B HUTOre
MOSIBUTCSI BO3MOXKHOCTh IMPE3IOMHUPOBATh CMEPTh Mpomnasiiero (Varnava u opyeue npomus
Typyuu [BI1], §§ 148-149). Ilo moBoxy mpumeHeHus npeneaeHTa Varnava, cMm. Pali¢ npomus
bocuuu u I'epyezosunui, § 46.

¢) IIpoumeccyanbHasi 0013aHHOCTBL IO CTaThe 2 MPOBECTH paccieJoBaHue MO (PaKTy
CMepTH: pPa30HpPaTeIbCTBa, CBA3aHHbIE C COOBITHAMH, He MOMAJAIOIIUMH BO
BPEMEHHYI0 IOPUCAUKIUIO

200. Cyxa mpoBOAWT pa3inure MEXKIy 00sS3aHHOCTBIO PacClieIoBaTh YOMMCTBO MM CMEPTh
JULla TpU  TOAO3PUTEIBHBIX  OOCTOSATENLCTBAX M OOS3aHHOCTBIO  paccienoBaTh
MOJIO3PUTENHFHOE NCYE3HOBEHHE YEIOBEKA.

Tak, Cyn paccMaTpuBaeT IO3UTHBHOE O0S3aTEIBCTBO MNPOBECTH AP (EKTUBHOE
paccienoBaHue, BbITEKaromee Hu3 cTaTbil 2 KOHBEHIMM, Kak OTIENIbHYIO O0S3aHHOCTb,
KOTOpass MOKET OBITh BO3JI0KEHA Ha TOCYAapCTBO JaXe B TOM Ccllydyae, €ClIU CMepTh
IPOM30IIIA 70 KpuTHaeckor natel (Silih npomue Cnosenuu [BII], §§ 159, — nenmo kacamoch
CMEpTH, CIyYUBIIEHCS O KPUTHUECKOM JaThl, B TO BpeMs KaK HEOCTAaTKU U HEJOPaOOTKH B
paccieoBaHMM UWMEIM MECTO Tociie 3Tol naarel). Bpemennas xommneteniusi Cyna
KOHTPOJIUPOBATh COOJIOACHHE TaKuX 00s3aTeNbCTB MOJUYUHAETCS HEKOTOPHIM MpaBUiIaM,
ycraHoBIeHEBIM CyloM C y4éTOM IIPHMHIMIIA ITIPaBOBOi ompenenéuHocTH (Silih npomue
Cnosenuu [BII], §§ 161-163). Bo-mepBbIX, TONbKO JAeWcTBUS W/unu Oe3aelicTBre
IPOLECCYATBHOTO XapaKTepa, UMEBIINE MECTO MOCIE KPUTUUECKOHW AAThl, MOTYT MONACTh BO
BpeMeHHy10 topucaukuuio Cyna (§ 162). Bo-Bropeix, Cyn yTOUHSET, YTO Ul TOTO, YTOOBI
npolueccyagbHble 003aHHOCTU BO3HHUKJIM, HEOOXOIMMO HAJUYME HACTOALIEH CBSI3U MEXIY
CMEpPTHIO U BCTymieHueM KoHBEHIMU B CHIIy B OTHOILIEHUH TOCYAapCTBA-OTBETYMKA. TaKkuM
00pa3oMm, JTOJKHO OBITh YCTaHOBJIEHO, YTO 3HAYUTENIbHAs 4acTh MPOLIECCYAIbHbBIX NEHCTBUI
(He Tombko HS(QEeKTUBHOE paccieloBaHUE CMEPTH [AHHOTO IMIA, HO W TIPOBEACHHE
aJIeKBaTHOTO pPa30MpaTesIbCTBA, HAINPABICHHOI'O Ha YCTAHOBJIEHHWE MPUYUH CMEPTU U HaA
MpUBIIEYCHHE K OTBETCTBEHHOCTH BHHOBHBIX) ObLIa WU JOJKHA Obla OBITH OCYyIIECTBICHA
nocie parudukanuu KonBeHun nanHsM rocygapctBoM. Tem He MeHee, Cyl He HCKITIOYaeT,
YTO TIPH ONpPENETIEHHBIX OOCTOSTENbCTBAX YKa3aHHas CBSI3b MOXKET OCHOBBIBATHCS Ha
HEOOXOJIMMOCTH O0ECTIEYNTh pealbHyI0 U 3(p(PEeKTUBHYIO 3alIUTy TapaHTHSAM M IICHHOCTSIM,
KoTopsie Hec€T B cebe Konpenuus (§ 163). [lo moBomy manbHEHIero mpuMEHEHUs KPUTEPHS
«HACTOSIIIEH CBSI3M» CM., Hanpumep, Sandru u opyeue npomus Pymwvinuu, § 57. [lo moBomy
npumenenus npeuenenta Silih, cm. Cakir u opyeue npomue Kunpa (pemt.).

201. B nmene Tuna npomus Typyuu, B KOTOPOM peub HAET O CMEpPTH moj nbeiTkamu, Cyn
BICpBbIC TNPUMEHMN TNPHUHIMIBI M3 TOCTaHOBIeHMs 1o aeny Silih, paccmoTpes
MpolieccyaabHbIe KaJIOOBI 3asgBUTENIC COBMECTHO Mo cTaThsiM 2 u 3. Cya HanmoMHWI
MPUHIIUIBI, KacalolUecs «OTIACIMMOCTH» TMpollecCyalbHbIX o00s3aTenscTB. Cya Takxke
HallOMHUJI O JABYX KpUTEPUSX, NPUMEHHMMBIX NPU ONPEIEICHUU €ro IOPUCIAUKLIMM ratione
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temporis, xorga (axThl, KacarlHecss MaTepualbHOTO acleKkTa craTed 2 W 3, jexar 3a
npeenaMu Iepruoa, MOKPHITOrO IOPUCIUKINEH, a (aKThI IO MPOIECCYaTbHOMY acleKTy, TO
€CTh MOCIIenyIoIIee pa3drpaTeNbCTBO, XOTS Obl OTYACTH MOMAJAIOT B YKa3aHHBIA MEPHUOJ.

d) IlpuHsiTHe BO BHUMAaHMeE NPeALIECTBYOIHUX COOBITHI

202. Cyn monaraeT, 4TO OH MOKET «IPUHATh BO BHMMAaHHE (DAKTHI, MPEIIECTBYIOIINE
patu¢ukanum, B TOi Mepe, B KAKOH OHU MOTYT CUMTAThCs MOPOJAUBIIMMHU CUTYalUIO, KOTOpast
NPOJOJDKIIIACH TOCTe paTH(UKANWK, WM OBITh BAXKHBIMH ISl TIOHMMAaHUS COOBITHH,
MPOU3OMIEIIHNX Toce patubukauun» (Broniowski npomus Ionvwu (peut.) [BIT], § 74).

e) Ilpoaokaroueecss pa3duparebCTBO WM COAEPKAHUE MO/ CTPaKeil

203. Ocobas cuTyanusi BO3HHKAeT B CIIy4ae € Kaiod0amMHu Ha JUIMTENBHOCTb CyAeOHOTO
paszbuparenbcTBa (cTaths 6 § 1), HawaToro 10 paruduKaIyK, HO IMPOJIOJDKABIIETOCS MOCIES
He€. XOTs ero IPUCTUKIINS PACIPOCTPAHSIETCS TOIBKO HAa MEPHUOJ TOCIe KPUTHYECKOM AaThI,
panu 6onbmeit sscHocty Cy1 HEOJHOKPATHO MPUHUMAI BO BHUMaHHE (DaKThl, UMEBILIUE MECTO
1o 9Toil natel (Hampumep, Humen npomus Ilonvwu [BII], §§ 58-59; Foti u opyeue npomus
Umanuu, § 53).

To e xacaeTcs 1ed 0 coAep>KaHuu MOJ cTpaxeil 1o nmpuroBopa (ctates 5 § 3; Klyakhin
npomus Poccuu, §§ 58-59) nnm o0 ycnoBuAX coaepKaHMs NOJ cTpaked (craThsi 3)
(Kalachnikov npomue Poccuu, § 36).

204. B OTHOIICHNH CIIPaBEIIIMBOCTH CyAeO0HOTO pazoupaTenscTBa Cyl MOXKET IPOBEPHUTD,
MOTYT I HENOCTAaTKH, 3adUKCUPOBAHHBIE HA CTAaIUM PACCMOTPEHHUS Jena B Cyle, ObITh
KOMIICHCUPOBAHBl ~ IMPOILECCYAIbHBIMA  TapaHTHSAMH, TPEJIOCTABICHHBIMH B XOJI€
paccieioBaHus, KOTOPOE MPOBOIWIOCH 10 KpUTHUECKOU natel (Barbera, Messegué u Jabardo
npomus HMcnanuu, §§ 61 u 84). JleficTByst TakuM 00pa3zom, CTpacOyprckue Cybu OLIEHUBAIOT
BCE pa3dUpaTenbCTBO B LENOM (CM. Takke Kerojdrvi npomue Quunsanouu, § 41).

205. IIpomeccyanpHast kanoba Mo cTathe 5 § 5 HE MOXKET MONacTh BO BPEMEHHYIO
fopucaukiuio Cyaa, ecnu JHIleHue CBOOOABI MMEJIO MECTO A0 JaThl BCTYIUICHHS B CHITY
Kounsenuuu (Korizno npomues Jlamseuu (perd.)).

f) IIpaBo Ha KOMIEHCALMIO B cJIyuyae cy/1e0HOH oludKu

206. Cyn mnpusHanm ce0si yHOJHOMOYEHHBIM paccMaTpuBaTh kainolOy Mo cTaTtbe 3
[Iporokona Ne 7, kacaBmIyrocsi OOBHHHTEIIBHOTO TIPUTOBOPA, BBIHECEHHOTO JO, HO
OTMEHEHHOTO MOCJe KpUTHIeckoii natel (Matveiev npomus Poccuu, § 38).

D. HecoBmMecTuMOCTH ratione materiae

Cmamosa 35 § 3 a) — Ycnoeusn npuemnemocmu

«3. Cyn oOBsBISICT HEMPHUEMIIEMON JIFOOYI0 WHANBUAYAILHYIO Kajao0y, MOMAaHHYI0 B COOTBETCTBHH
Co cTaThEl 34, eClik OH COUTET, UTO:

a) 9Ta xaynoba sABJseTca HeCOBMeCTUMOM ¢ nonoxeHnaMu Konsenmmu unu [IpoTokosoB k Helt (...)»

Cmampsn 32 — Komnemenuyua Cyoa

«1. B Benennn Cyma HaXOAATCs BCE BOMPOCHI, KACAIOIINECS TONKOBAaHUS M MpUMeHeHHs] KOHBeHIMH
u IIpoTOKONOB K HE#, KOTOphIe MOTYT OBITh €My IEpEAaHbl B CydasX, HPEAyCMOTPEHHBIX
MOJIOKEHHUsIMU cTaTeit 33, 34, 46 u 47.

2. B cayuae criopa oTHOocuTenbHO KommeTeHIMu Cyna MO KOHKPETHOMY ey BOIPOC pelIaeT caMm
Cyn.»
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207. CoBMeCTUMOCTh KaloObl WM TIPETCH3UH ratione materiae BBIBOJUTCS U3
MarepuanbHoi kommeTeHIun Cyna. st Toro 4roOsl kamoba Obuta COBMECTHMOU ratione
materiae, HYXHO, YTOOBI IpPaBO, HAa KOTOPOE CCBUIACTCS 3asBUTENb, 3aIMIIAIOCH
KonBenmmenn u IIporokonamu K HEW, BCTYNMBIIMMH B 3aKOHHYIO cuiy. Hampuwmep,
HETPUEMJIEMBIMU  SIBJISIFOTCS.  JKaJoObl MO TOBOJXY IpaBa Ha IMOJYYEHHE BOIHMTEIHCKOTO
yaoctoBepenus (X npomue @PI (peml.)), o MOBOAY IpaBa Ha camoornpeaenenue (X npomus
Huoepnanoos (peml.)) wiM mpaBa Ha BbE3[ U HAXOXKACHUE HA TEPPUTOPUHU TOCYyIApCTBa-
YYaCTHUKA IS JIMI[, HE SIBJSIIONIMXCS TpakJaHamH 3Toro rocynapcta (Periafiel Salgado
npomus Hcnanuu (pei.)), Mo MOBOAY MpaB, KOTOPhIE KaK TaKOBbIE OTCYTCTBYIOT B UHCIE
paB U cBOOOJ], rapaHTUPOBaHHBIX KOHBeHIIMEN.

208. Ilpu ompeneneHUM 3HAYEHHS] UCTHOIb3yeMbIX B KOHBEHIIMM TEPMUHOB U TMOHSITHIA
Cyn, xotd 1 He 00janas MOJHOMOYHUSMHU Ha PACCMOTPEHHUE NPEAIOJaraéMbIX HapyLIEHUI
npaB, 3alIUIIEHHBIX JAPYTUMH MEXAYHAPOJAHBIMU MEXaHU3MaMH, MOXKET M JOJDKEH
Y4UThIBaTh TOMMMO KOHBEHILIMU U IpyTHE COCTABISIOLINE MEXIyHAPOAHOrO npaBa (Demir u
Baykara npomue Typyuu [BII], § 85).

209. Ha xaxmoii craguu mpousBoacTBa 1o ey Cyn 00s13aH pacCMOTPETh BOIIPOC O CBOEH
KOMIETCHIINH ratione materiae HE3aBUCUMO OT TOTO, YTPAaTUJIO JIU TOCYAAPCTBO-OTBETUYUK
MpaBo Ha 3asBJICHUE BO3PAKEHUS 110 3ToMy Botipocy (Tanase npomuse Monooswt [BII], § 131).

210. XKano6sl Ha mnonoxeHue KoHBEHIMH, B OTHOIIEHHH KOTOPOTO TOCYAapCTBO-
OTBETUUK CJIeNaJl0 OrOBOPKY, HPU3HAIOTCS HECOBMECTUMBIMU ratione materiae (cM.,
Hanpumep, Kozlova u Smirnova npomue Jlameéuu (peml.)), Ipyu yCIOBUHU, YTO 3Ta OTOBOpPKaA
Oyner mpuszHana CyaoM JNEUCTBUTENIBHOW C TOYKU 3peHHs ctaThu 57 KonBeHuuu (cM. Ha
npeaIMeT TMPU3HAHUA HEACHCTBUTENIBHOW JAEKIapaluid O TOJKOBaHUM, Belilos npomus
Llsetiyapuu).

211. Kpome Toro, Cya He obnanaeT KOMIETEHLUEH ratione materiae Ha pacCMOTPEHUE
BOIIPOCA O BBINOJHEHUH J[oroBapuBaroLIeiicsi CTOPOHOM 00s13aHHOCTEN, BO3JIOKEHHBIX Ha HEE
KakuM-1Tn00 u3 nocranoBnenuid Cyna. Cy He MOKET pacCMOTPETh TAKOTO Poja kKaloObl, He
BTOprasicb B kKomnereHuuio Komwurera munuctpoB CoBera EBpombl, KOTOphIM cieaut 3a
ucrnosHeHrem nocraHonnennit Cyaa Ha ocHoBaHuU ctatbu 46 § 2 KonBeHuun. OaHaKo gaxe
¢ yuérom ponu Komurera MHUHHCTPOB B 3TOM BOIPOCE, MEPHI MPHUHATHIE TOCYJapCTBOM-
OTBETYHKOM IO YCTpaHEHUIO HaijneHHoro CyaoM HapyIIeHHS MOTYT MOPOAWTH HOBBIC
po0JIeMbl, KOTOPbIE HE pacCCMATPUBAIMCH B IMOCTAHOBJIEHUH M MOIJIM ObI CTaTh MPEIMETOM
HOBOW ’kanmoObl, KOTOpash MOXeT NocTynuTh Ha paccmorpenue Cyna (Verein gegen
Tierfabriken Schweiz (VgT) npomue [llseuyapuu (Ne 2) [BII], § 62). dIpyrumu cioBamu, Cyn
MOKET YAOBIETBOPUTH Kanody Ha TO, YTO BO30OOHOBIIEHHE Ha BHYTPEHHEM YpOBHE
IPOU3BOJICTBA MO JI€Ty B paMKax HMCIIOJIHEHUS OJHOro U3 nocrtaHoBieHui Cyna mpuBeno K
HoBoMy Hapymenuto Kousenuuu (Verein gegen Tierfabriken Schweiz (VgT) npomus
lsetiyapuu (Ne 2) [BII], § 62; Lyons npomus Coeounénnozo Koponescmea (pemt.)).

212. 3HaunTenpHOEe  OONBIIMHCTBO pEIIEHUH O HENpUEeMJIEMOCTM B CBA3M C
HECOBMECTUMOCTBIO ratione materiae KacaroTcsi rpaHul] cepsl neicTBus crateil KonBenmmn
u IIporokonoB K He#, Takux Kak crTaThs 6 (@mpaBO Ha cHpaBeIUBOe cyaeOHOe
pa3bupaTenbCcTBO), CTaThsl 8 (MPaBO HAa YBa)KCHHE YACTHOM M CEMEWHOW >KM3HU, KUJIUIIA U
KoppecnoHeHIun), u cratbu 1 [Iporokona Ne 1 (3ammra coOCTBEHHOCTH).

1. Ionamue «2parxcoanckue npasa u 00A3aHHOCHIU)

Cmamusn 6 § 1 — Ilpaeo na cnpageonueoe cyoebnoe pazoupamenbcmeo

«1. Kaxnaplif B ciydae cropa O €ro TpaKTaHCKHX IpaBax W 00s3aHHOCTAX (...) WMEET MpaBO Ha
cnpaBeuIMBoeE (...) pa3duparensbcTBo aena (...) cyaoM (... )»
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a) O0mme yc0BUSI NPUMEHUMOCTH cTaThu 6 § 1

213. TloHsTHE «rpa)KIaHCKHE MpaBa U OOS3aHHOCTH» HE MOXKET TOJKOBATHCSA MPOCTO
CKBO3b MPU3MYy BHYTPEHHEIrO IpaBa rOCyJapCTBAa-OTBETUHKA;, peUb UIET 00 «aBTOHOMHOM
noHsATuM, BeiTeKatonieM u3 Kousenuuu. Ctates 6 § 1 KoHBeHIIMM TpUMEHSETCS HE3aBUCUMO
KaKk OT cTaryca CTOpOH, TaKk M OT OCOOEHHOCTEH pErJaMEHTUPYIOMIETO «CIOp»
3aKOHOAATENhCTBA WM OpraHa, YIMOJIHOMOUYEHHOro paspemuTs aeno (Georgiadis npomus
I'peyuu, § 34).

214. OpHako TPUHIMI, COTJACHO KOTOPOMY ABTOHOMHBIE MOHSTHS, COJAEpXKAIIUecs B
KonBenmuu, 10KHBI TOJIKOBATHCSL B CBETE YCIOBUN CETOAHSIIHETO IHSA, HE TT03BosieT Cymy
UCTOJKOBaTh cTathio 6 § 1 Tak, kak OyAQTO NpUarateilbHOE «TPAKIAHCKUX» (C TEeMHU
OTPaHHYCHUSMHU, KOTOPOE OHO HEH30€KHO BHOCUT B KAaTETOPHIO «IpaB U 00S3aHHOCTEH», K
KOTOPBIM 3Ta CTaThsl IPUMEHSIETCS) OTCYTCTBYET B TeKkcTe (Ferrazzini npomus Umanuu [BIT],
§ 30).

215. IlpumeHnuMocTh cTaThl 6 § 1 K TrpakgaHCKUM pa30HpaTenbcTBaM 3aBUCUT OT
cymiectBoBaHus criopa. Criop JAOMKEH KacaTbCsl «IpaB U 00S13aHHOCTEN», HATMIUE KOTOPBIX
BO BHYTPEHHEM IMpaBe MOKET OBITh YCTAHOBJICHO O KpaifHel Mepe MyTEM TOKa3bIBaHUS. JTH
npaBa U 00s13aHHOCTH JOJHKHBI UMETh «TPaXKJAHCKHUM XapaKkTep» ¢ TOUKU 3peHusi KoHBeHIINH.
[Tpu sTOoM cTaThs 6 cama o ceOe He TpeOyeT HATMYUS BO BHYTPEHHUX MPABOBBIX CHCTEMax
rOCyAapCTB-YYaCTHHKOB «IIPAB M 00S3aHHOCTE» C KAKUM-THO0 KOHKPETHBIM MaTepUATBHBIM
COJIEpKAHUEM.

b) Tepmun «cnop»

216. Tepmuny «cmop» (aHri. «dispute», ¢p. «contestation») HEOOXOAUMO AaTh CKOpee
MatepuanbHoe, Hexenn (popmansHoe onpenenenue (Le Compte, Van Leuven u De Meyere
npomus bemveuu, § 40). HeoOxomumo, aOcTparupysck OT BHeIIHeH ¢GopMbl U
UCIIOJIb30BAaHHON JIEKCUKH, COCPEIOTOYUTHCS Ha peaqbHOW CHTyaluu, c(hopMHUpOBaHHOMN
obcrositenscTBamMu Kaxkaoro nena (Gorou npomus Ipeyuu (Ne 2) [BII], §§ 27 u 29; u Le
Compte, Van Leuven u De Meyere npomus benveuu, § 40). Cratbss 6 He NMpuUMEHSETCS K
OJIHOCTOPOHHUM HEUCKOBBIM pa3OupaTenbcTBaM, B KOTOPBIX OTCYTCTBYIOT CTOPOHBI C
IPOTUBOIOJIOXKHBIMI HUHTEPECaMH U KOTOpPbIE MOTYT OBITh WHUIIMMPOBAHBI TOJBKO B CIIydae
OTCYTCTBHSI criopa o nipaBax (Alaverdyan npomue Apmenuu (pem.), § 33).

217. Tlo cBoeMy XapakTepy «CHOp» JIOMKEH OBITb CEephE3HBIM M CYIIECTBEHHBIM
(Sporrong u Lonnroth npomus I[lleeyuu, § 81). Takomy ycloBuIO, Hampumep, He
YIIOBJIETBOPSIET ~ Pa30MpPaTeNbCTBO MO  TPAXKAAHCKOMY  MCKY, MOJAHHOMY  HpOMU8
aIMUHHUCTPAIMKM HCIPABUTEIBHOTO YUPEXKICHUS MO0 MOBOJY MPOCTOrO HAaXOXACHUS B HEM
BUY-undpunuposanusix (Skorobogatykh npomuse Poccuu (pert.)). OOpaTHBIN puMep, Koraa
Cyn nmnpuszHanm cHoop CyLIECTBEHHBIM: 3asBUTENIbHHLIA MPOCUT MPOKypopa MOAaTh
KaccallMoHHyI0 >kano0y; Cyx mocyMTan, 4ToO 3TOT 3MU30J SBISUICA COCTAaBHOW YacThIO
pa3zbuparenabCcTBa B LEJIOM, B KOTOPOM 3asBUTEIbHUIIA MbITANACh B KAUECTBE IPakJaHCKOTO
ucTia nooutkcs Bo3Mmenienus Bpena (Gorou npomus I peyuu (Ne 2) [BIT], § 35).

218. Crop MOXET KacaThCs KaK CaMOTO HaJIMYHUS MpaBa, Tak U €ro o0bEéMa WU YCIOBUH
peammszauu  (Benthem npomus Huoepnanoos, § 32). Cnop Takke MOXKET 3aTparuBaTh
BOIPOCHI (haKTOB.

219. Hcxon pa3buparenbcTBa JOJDKEH OIpeNeNiaTh CyAb0y OTCTaMBaeMOro IpaBa
HerocpencTBeHHo (Hanpumep, Ulyanov npomus Ykpauwnst (pent.)), a €Ciu pedb UAET JHIIb O
c1aboi CBA3M M OTAAJIEHHBIX MOCIEICTBUAX, TO 3TOTO0 HEJOCTATOYHO IJISi TOTO, YTOOBI
3ajeiicTBoBaTh MexaHu3M ctratbu 6 § 1. Hampumep, Cya mocuurtas, 4yTo OcnapyuBaHHE
3agBUTEIISIMA 3aKOHHOCTH TPOJUJICHUS CPOKa JKCIUTyaTalldd aTOMHOM 3JIEKTPOCTAHLIUU HE
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

nonagaeT B cdepy AeHcTBHs cTaThd 6 § 1, Tak Kak CBSA3b MEXIy NPABOM 3asBUTEIICH Ha
3aIIUTy UX KU3HU, HA (PU3MUECKYIO HEITPUKOCHOBEHHOCTh M HAa YBa)KEHUE UX COOCTBEHHOCTH
U pElICHUEM O TPOJJICHUU ObLIA CIMIIKOM «cIaboi W OTHaNEHHON», TOCKOJIBKY 3asBUTEIN
HE JIOKa3alld, YTO UM JIMYHO TPO3Wia HE MPOCTO KOHKPETHAas, HO €m¢ W HEeoTBpaTHMas
omnacHocTh (Balmer-Schafroth u opyeue npomus [llsetiyapuu, § 40; Athanassoglou u opyeue
npomus [llseiiyapuu [BI1], §§ 46-55; cm., 6onee cexee meno Sdruzeni Jihoceske Matky
npomue Yexuu (per.); Mo TMOBOY kKanoObl Ha 3aBOJ, KOTOPBIN JOJKEH ObLT OrpaHUYHBATH
co3/1aBaeMOe UM IIYMOBOE 3arpssHeHue: Zapletal npomue Yexuu (peml.) Wid MO MOBOAY
BO3MOXXHOTO BJIHMSIHUSL (DYHKITHOHUPOBAHHUS 3aBOJA 110 TIepepadOTKe PYAHUKOBBIX OTXOAOB Ha
OKpyXaromiyto cpeny: Ivan Atanasov npomus Boneapuu, §§ 90-95). I[lonobusim obpazom,
OCITAPUBAHUE JIByMS TOCYAAPCTBEHHBIMH CITYKAIIUMHU HAa3HAUCHUS HA JOJDKHOCTH OJIHOTO U3
CBOMX KOJUIET MMEJIO BCETO JIHIIb OTAAJIEHHBIC MOCICACTBUS I TPAKIAHCKHUX IPaB ATHX
3asiBUTENICH (TOYHEEe WX JIMYHOTO IMpaBa OBITh HAa3HAYCHHBIMHU Ha JIOJDKHOCTB: CM. Revel u
Mora npomue @panyuu (peut.)).

220. OnpHako B JAeli€ O CTPOUTEIHCTBE AaMOBl, TPO3UBIIEM 3aTOIJICHUEM HACEIEHHOTO
NYHKTa, B KOTOpPOM TpokuBanu 3asButenu, Cyn mpusHaln crateio 6 § 1 mpuMeHumMoun
(Gorraiz Lizarraga u opyeue npomus Hcnanuu, § 46), paBHO Kak W B JieJie O BbIjaue
pa3pelIeHus Ha KCIUTYaTaI|Io aXThl IO J00bIYE 30J10Ta, 3aHUMABIIICHCST OPOIICHHEM PYIbI
[IMaHUJAMUA B HETIOCPEJICTBEHHOW ONM30CTH OT nepeBHU 3asBureneu (Taskin u Opyeue
npomus Typyuu, § 133; cMm. Takxe Zander npomue [lseyuu, §§ 24-25). B emé 6onee cBexxeM
Jene, B KOTOPOM OJIHa MECTHasi acCOIMalMs IO 3aIlUTe OKpY’Kalolmled cpeabl TpeboBana
OTMEHBI pa3pelIcHUss Ha CTPOUTEIBCTBO B TOpoOJCKOi uepre, Cya pemmi, 4YTo CIop,
WHUIMUPOBAHHBIA aCCOIMAIMEH, WMENT JOCTAaTOYHYIO CBS3b C OTCTAMBACMBIM OTHM
IOPUINYECKUM JIMIIOM TPABOM, YYHUTHIBAas B OCOOCHHOCTH CTaTyC OpTaHU3aI[MH-3asBUTEINS U
e ydpenuTenei, a TaKKe CTPOTO OINPENENEHHYIO LeNb, IS KOTOPOW accoluanus Obuia
CO3llaHa, M CTPOrO OYEPUYCHHYIO TeOoTrpauuecKyr0 JIOKAJIM3alUuilo €€ JeATeIbHOCTH
(L'Erabliere A.S.B.L. npomus benveuu, §§ 28-30).

C) Cyﬁ'l)eKTHBHOC NnpaBo, HAJIUYHE KOTOPOro BO BHYTPEHHEM IIPpaBe 10Ka3yeMo

221. Cratba 6 He TpeOyeT HalIM4yusi BO BHYTPEHHUX IPABOBBIX CHCTEMAax IOCYAapCTB-
YY4aCTHUKOB «IpaBa» C KaKUM-THOO KOHKPETHBIM MaTepuUajJbHBIM CcoJepkaHueM. B
MIPHUHIIAIIC BOMTPOC O HAMYHH CYOBeKTHBHOTO npaBa CyJ JOJDKEH pemiaTh MyTéM OOpanicHHsI
K BHyTpeHHeMmy mpaBy. Cya MOXET pelIuTh, 4TO TaKue IpaBa, Kak MPaBO Ha JKWU3Hb, HA
OXpaHy 3II0pOBbs, Ha 3/I0POBYIO OKpPY)KAIOIIYI0O Cpeoy M Ha YyBaKEHHE COOCTBEHHOCTH
pU3HaHbI BO BHYTPEHHEM MipaBe (Athanassoglou u opyeue npomuse [llsetiyapuu [BI1], § 44).

222. D10 CyOBEKTUBHOE MPABO JOKHO UMETh IOPUAMYECKOE OCHOBAHHWE BO BHYTpPEHHEH
npaBoBoi cucreme. Cy He MOKET IMyTEM TOJIKOBaHUS cTaThu 6 § 1 co3gaBaTh MaTepHalibHbIC
npaBa, HE MMCIONIME HUKAKOW 0a3bl B MPABOBOM CHCTEME TOTO WM HHOTO TOCYIapcTBa
(Fayed npomue Coeounénnoco Koponescmsa, § 65).

223. OgHako BOMPOC O TOM, MMEETCS JIU Yy JIMIA MPHUTI3aHHUE, MOJIekaIIee CyaeOHOM
3alUTe, MOXET 3aBUCETh HE TOJHKO OT MAaTEpPHAbHOTO COJEp>KaHUs COOCTBEHHO 3TOTO
TPOXIAHCKOTO TIpaBa C TOYKH 3PCHHS BHYTPEHHETO 3aKOHa, HO ¥ OT HAJIWYHS
npoyeccyanvubix 6apbepos, TPEMSATCTBYIONMX WU OTPAaHUYMBAIONIMX BO3MOXKHOCTD
o0paTHUThCs B CyJl ¢ MOTCHIIMANLHOM kano00ii. B genmax 3Toit mocnenHel KaTeropuu CTaThs 6
§ 1 KonBenmuu mMoxet npuMeHsTecs (Al-Adsani npomus Coedunénnoco Koponescmesa [BII],
§§ 46-47; Fogarty npomue Coeounénnozo Koponescmsa [BIl], § 25). B 1O xe Bpems,
CTaThsi 6 HE MOXET B TMPUHIUIE NPUMEHATHCA B TEX CIyyasiX, KOrJla BO BHYTPEHHEM
3aKOHOAATENBCTBE 3aKPEIUICHO MaTepuaibHOe orpaHwueHue mnpasa (Roche npomus
Coeounénnozo Koponescmesa [BII], § 119).
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

224. YtoObl y3HaATh, CYIIECTBYET JIM TPaXKIAHCKOE «IPaBO», W YTOOBI OMPEACIUTH
XapakTep OrpaHUYeHUs (MaTepUaIbHBIA WM MPOLECCYaIbHbIN), HEOOXOIUMO MPEX/IE BCETO
YUUTHIBaTh (POPMYJIUPOBKY HOPM BO BHYTPEHHEM 3aKOHE, a TAK)K€ OCOOCHHOCTH TOJIKOBAHUS
TUX HOPM BHYTpPEHHUMH cyaamu (Masson u Van Zon npomus Huodepnanoos, § 49).
HeoOxogmmo, aOGcTparupoBaBIIMCh OT BHENIHEH OOOJOYKHM, BHHKHYTH B pPEUIMH U
BHUMATEJIBHO U3YYHTh TO, KAK BHYTPEHHUH 3aKOH KBATU(UIIUPYET KOHKPETHOE OTPaHUYCHUE
(Van Droogenbroeck npomus Benveuu, § 38). Hakonen, okoHYaTelIbHOE CyIe0HOE pelleHre
He 00s3aTebHO CHUMAET 33JHUM YMCIIOM C TPUTI3aHMs 3asBUTENEH CTAaTyC MpaBa, KOTOpPOe
MOTCHITHATBHO MOTJIO OBITh yaoBierBopeHo (Le Calvez mpomuse @panyuu, § 56). Tak,
HanpuUMep, OTPAaHMYEHHOCTh KOMIIETEHIIUU CYJOB B BOIIPOCE OLIEHKHU BHEIIHETIOJIUTUYECKOTO
akta (Bo3aymsble yaapsl HATO mno CepOum) He oO3Ha4yaeT CHATUS 3aJHUM YHUCIOM C
NPUTA3aHUM  3asgBUTENed cTaTyca TpaB, KOTOpble MOTEHIHUAIbHO MOTJU  OBIThH
yIIOBJIETBOPEHBI, IOCKOJIBKY BHYTPEHHHE CYbI JIMIIb B TIEPBBIA pa3 pacCMaTpUBAIH BOIPOC
Takoro poaa (Markovic u opyeue npomue Hmanuu [BII], §§ 100-102).

225. C y4€roM pa3inuyusi MEeXIy MaTepHaTbHBIMH U TPOLECCYaTbHBIMH OTPAaHHYCHUSIMHU
U B CBETE YCTAaHOBIEHHBIX KputepueB Cyna, Hampumep, yCTaHOBWJI, 4TO cTaThsi 6 § 1
NPUMEHSIIaCh K TPAKTAHCKMM HCKaM O HEHAIE)KAlleM WCIOJTHEHUH O0s3aHHOCTEH,
noJaHHeIM npomug nomuuu (Osman npomue Coedunénnoco Koponescmea) WM npomus
MECTHBIX OpraHoB Biactu (Z u opyeue npomus Coeounénnozo Koponescmesa [BIl]), n
paccMoTpenl BOMPOC O TOM, OBUIM 1M KOHKPETHBIE OTpaHUYEHHUS (MMMYHHUTET OT
NPECIIeIOBAHUSI WM OCBOOOKICHWE OT OTBETCTBEHHOCTH) COpPa3sMEpHBI C TOYKH 3PEHUS
cratbu 6 § 1. B npyrom gene Cyn pemmi, yto ocBoboxaeHre KOopoHBI OT rpakJaHCKON
OTBETCTBEHHOCTHU TIEPE/ NMPEIACTABUTEIISIMU BOOPYKEHHBIX CHII SBISLIO COOOW MaTepHaaIbHOE
OTpaHHYEHUE M YTO, TAaKUM 00pa3oM, BHYTPEHHEE MPABO HE TapaHTHPOBAIO CYOHEKTUBHOTO
«mpaBa» ¢ Touku 3peHus crtarbn 6 § 1 KouBenuuum (Roche npomus Coeounénmnozo
Koponescmesa [BIl], § 124; cm. Taxxe Hotter npomue Ascmpuu (peul.) u Andronikashvili
npomus I pysuu (per.)).

226. Ilputs3anus 3asBUTENe Ha oOONagaHWe TMPU3HAHHBIMU BO  BHYTPEHHEM
3aKOHOJATEILCTBE TPaBaMU JOJDKHBI OBITh OOOCHOBAaHHBIMH B TOW Mepe, KOTopas
rapaHTUPYeT TEOPETHUECKYI0 BO3MOXKHOCTh WX YyaoBieTBopeHus. CyJ Tpu3HAIL, 4YTO
aCCOIMANAN TaKXe€ MOTYT OBITh 3alluIIeHbl cTaThEéi 6 § 1 B ciaydasx, Korga OHU TPeOYIOT
3alUThl TPAaB U HMHTEPECOB CBOUX Yy4YacTHUKOB (Gorraiz Lizarraga u opysue npomus
Ucnanuu, § 45), 1 gaxxe ocoObIX NIpaB, COOMIOAEHUS KOTOPBIX OHM MOTYT TpeOOBaTh Kak
COOCTBEHHO MOpHUIMYECKHE Inla (TakuX, HaMpUMep, KaK MpaBO «OOIIECTBEHHOCTW» Ha
UH(POPMALIMIO WM Ha yYacTHE B MPUHITHU PEIICHUH TI0 MMOBOIY OKPYIKAIOIIEH CPEIIbl — CM .
Collectif national d’information et d’opposition a [ 'usine Melox — Collectif Stop Melox u Mox
npomug @panyuu (pemlL.), WX KOTJa UCK acCOIMalMU He MOXET OBITh PAacUeHEH Kak dactio
popularis (L'Erabliere A.S.B.L. npomus benveuu).

227. Ecnu 3aKOHOJATENBCTBO OMPEAEIIACT HEKOTOPhIE KPUTEPUH JOCTYIA K KaKOU-THOO
JTOJKHOCTU WK Tipoeccuu, TO JUIO, yIOBIETBOPSIOIIEE STUM KPUTEPUSM, UMEET MPaBo
OBITH MPUHATHIM Ha 3Ty JAOJKHOCTh WK B 3Ty nipodeccuto (De Moor npomue benveuu, § 43).
Hampumep, korma 3asBuTenbh HeOE30CHOBATENBHO YTBEPXKAAET, YTO COOTBETCTBYET
YCTaHOBJICHHBIM B 3aKOHE KPUTEPHSIM JIOIyCKa K Mpodeccuu Bpaya, CTaThst 6 MPUMEHSIETCS
(Chevrol npomus ®panyuu, § 55; cm., a contrario, Bouilloc npomus @panyuu (pemt.)). B
TF000M ciydae, €ciid CYIIECTBYET BO3MOXKHOCTH OCIOPHTH B CYJ€ COOTBETCTBHE 3aKOHY
BO3HUKAIOIIEH CIIOPHOW CUTYallUU TPa)KIaHCKOTO XapakTepa U 3asBUTENb 3Ty BO3MOXKHOCTb
UCTIONIB3YET, TO «CHOP» O «TPAKIAHCKOM TIPaBe» COCTOSIICS, JaXX€ €CJH 10 €ro UTOTraM
BHYTPEHHUE OpraHbl COYTYT, YTO 3asBUTEIh HE YJOBJIETBOPST TPeOyeMBbIM KpPUTEPUSIM
(mpumep: mpaBO HAa NPOAOHKEHHWE MEIMIMHCKON MpakTHUKW, HayaToM 3a rpaHuued Kok
npomus Typyuu, § 37).
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d) «'paxkaanckuii» xapakrep npasa

228. YUToOb! onpenenuTh, ABISETCS U MPaBo TPaKIaHCKUM B cBeTe KOHBEHIMM MIIN HET,
HY)KHO H3y4YaTh HE IOPHUIMYECKYI0 KBATH(UKALHWIO 3TOTO MpaBa, a €ro MarephajbHOe
colepXaHWE C TOYKM 3peHHs BHYTPEHHEro IipaBa JaHHOro rocyaapcrea. Ilpu
OCYIIIECTBIICHUH CBOUX HAJ30PHBIX MOTHOMOUNi Cya K TOMY K€ JIOJDKCH YYUTHIBATh OOBEKT
u 1enb KoHBeHLMH, a Takke OCOOCHHOCTH BHYTPEHHMX IPABOBBIX CHUCTEM TIOCYAApCTB-
y4acTHUKOB (Konig npomus ['epmanuu, § 89).

229. B npuHUMIIE TPUMEHUMOCTh CTaThu 6 § 1 K crmopam MeXAy YacCTHBIMHU JIMLAMH,
NpU3HAHHBIMU TAaKOBBIMH BHYTPEHHUM IpaBoM, He BbI3bIBaeT B Cyne cnopos (zeno,
Kacaroleecs pa3Bojia, cM. Airey npomus Upranouu, § 21).

¢) YacTHblil XapakTep npaBa: HMYIECTBEHHOE H3MEPEHHE

230. Cya cuutaet, 4To pa3dupaTenbCTBa, OTHOCSIIUECS COTJIACHO BHYTPEHHEMY MpPaBy K
chepe «myOIUYHOTO TIpaBay, HO UCXO/ KOTOPBIX OMpPEACIIIeT MpaBa U 00I3aHHOCTH YaCTHOTO
Xapakrtepa, monajaaioT B chepy neicTBus ctateu 6 § 1. OTH pa3dbupaTenbcTBa MOTY KacaThCs
BBIJIAYM pa3pelIeHUs] Ha MPOJIaXy 3€MeNbHOTO yuactka (Ringeisen npomus Aecmpuu, § 94),
(GYHKIIMOHUPOBAHUS YacTHOM KiIuHUKU (Konig npomue I'epmanuu, §§ 94-95), paspemieHus
Ha CTPOUTENBCTBO (CM., Hampumep, Sporrong u Lonnroth npomue Illeeyuu, § 79), npaBa
COOCTBEHHOCTH Ha IEPKOBHOE 3JIaHUE M BOIMPOCOB €ro ucrnonb3oBaHus (Paroisse Greco
Catholigue Sambata Bihor npomue Pymwinuu, § 65), aIMUHHCTPATUBHOTO pa3pericHus
OTHOCHUTENILHO YCIIOBUH OCYIIECTBICHUS AeATenbHOCTU (Benthem npomus Huoepnanoos,
§ 36) unu JMUEH3UM HA TOPrOBIIO AJKOTOJbHBIMU Hanutkamu (Ire Traktorer AB npomus
lseyuu, § 43; copa o BbIIJIaTEe TOCOOHI MO OOJIE3HU WM B CBSI3U C HECYACTHBIM CIIydyaeM
Ha nipousBojcTBe (Chaudet npomue Opanyuu, § 30).

Ha ToMm >xe ocHOBaHuM cTaThsi 6 MpPUMEHMMAa K AWCHUIUIMHAPHBIM CIIOpPaM BHYTPH
po(hecCHOHANBHBIX COOOIIECTB B CIydyasx, KOr/la Ha KOHY HaXOJUTCS MPABO OCYIIECTBIAThH
npodeccuoHalbHYI0 AesTenbHOCTh (Le Compte, Van Leuven u De Meyere npomus benveuu),
K UCKaM npomué TOCyIapcTBa O HEHAJJIeXKalleM HCIOJIHEHUH obs3aHHOcTed (X npomus
®panyuu), K UCKaM 00 OTMEHE aJMHUHHCTPATHUBHOTO pEIIECHUs, YIIEeMJISIOLIEro IMpaBa
sagBurens (De Geouffre de la Pradelle npomus ®panyuu), X aIMUHHCTPATUBHBIM
pa3zbuparenbCcTBaM MO MOBOJY 3allpeTa Ha PHIOHYIO JIOBIIO B BOJOEMAX, MPUHAIUICKAIIUX
sasiButensm (Alatulkkila u opyeue npomue Quunanouu, § 49) u x pasOuparenbCcTBaM IO
MOBOJYy pa3MEUIeHHs] TOCYyJAapCTBEHHOTO 3aKa3a, B KOTOPBIX 3aTparuBaeTcsl IpaBo
TPXIAHCKOTO XapakTepa, a HWMEHHO NPaBO HE TMOABEPraThCsS IUCKPUMHUHAIMHM IO
PENUTHO3HBIM WIIHM MOJIMTUYECKUI yOSKIECHUSAM MpHU ToJaue 3asgBKU Ha ydyacTue B KOHKypce
Ha mnonydenue rocsakaza (Tinnelly & Sons u opyeue u McElduff u oOpyeue npomus
Coeounénnoco Koponescmsa, § 61; cM., a contrario, I.T.Ilpomus npomue Manvmur (pet.)).

231. Cratesa 6 § 1 nmpumMmeHsieTcs K TpakIaHCKOMY HCKY B yTOJIOBHOM Iipouecce (Perez
npomus @Ppanyuu [BII], §§ 70-71), 3a ucKIrOYEHUEM CIIydaeB, KOTJa TaKOH HCK MOMA&TCA
UCKITIOUUTENFHO C KapaTeJIbHOW IEeNIbI0 WM U3 JKeJaHus OTOMCTUTH (Sigalas npomus I peyuu,
§ 29; Mihova npomus Umanuu (peut.)). KoHBeHIIMS HE TapaHTUPYET B YUCTOM BHUJIE TIpaBa Ha
YTOJIOBHOE TIPECIEAOBAHNE U OCYXKIEHUE TPeThUX Juil. UToOBI momacTs B cdepy AeicTBUSL
KonBeHnnuu, Takoe npaBo JOJKHO OBITh HEPa3pbIBHO CBSI3aHO C peain3aleil moTeprneBuInm
CBOETO TapaHTUPOBAHHOTO BHYTPEHHUM IPABOM I[IOJIHOMOYHS Ha TMOJa4y TPaKTAHCKOTO
UCKa, XK€ €CJIM TOT MOJAETCs TOJIBKO pajy MOJYyYEHUS! CUMBOJIUYECKOW KOMIEHCAIIMH WU
JUTSL 3aIUTHI KAKOTO-TH00 MpaBa TPa)kJIaHCKOTO XapaKTepa, TAaKOTo Kak, HampuMep, mpaBo Ha
«xopomyto penyrtauuioy (Perez npomue @panyuu [BII], § 70; cm. Takxke 1O MOBOIY
cUMBOJUYeCKON cyMMbl Gorou npomue I peyuu (Ne 2) [BI1], § 24). CnenoBaTenbHO, CTaThs 6
NPUMEHSETCS K TPaKJaHCKOMY HCKYy B YTOJOBHOM IIpOlLleCC€ C MOMEHTa, KOrja JIUIO
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

CTAHOBUTCS TPAXIAHCKUM HCTIIOM, 3a HCKJIIOYEHHWEM CIIy4yaeB, KOTJIa 3TO JIMIIO0 MPSIMO U
HEJIBYCMBICIICHHO OTKA3aJIOCh OT MPaBa Ha KOMIICHCAIIHIO.

232. Cratea 6 § 1 Takke NPUMEHSIETCA K TpaXJaHCKUM HMCKaM O BO3MEIICHHHM Bpena,
MPEMONIOKUTEIHHO MPUYUHEHHOTO TUIOXUM OOpaIeHHEeM CO CTOPOHBI MPEICTABIISIOIINX
TrOCYJIapCTBO JTOJDKHOCTHBIX JHIL (Aksoy npomus Typyuu, § 92).

f) PacnpocTpaHeHue Ha Apyrue BH/bI CIOPOB

233. Crates 6 § 1 ObuTa MpU3HAHA NMPUMEHUMOW K CIOpaM W3 COUMAIbHOU chepsl, a
UMEHHO K pa3OupaTenbCTBY MO TMOBOAY YBOJbHEHHsSI PAaOOTHHMKA W3 YaCTHOM KOMIAHUU
(Buchholz npomue ['epmanuu), K CHOpPYy O HAYUCICHUU BBIIUIAT TIO COIUATHLHOMY
ctpaxoBanuio (Feldbrugge npomueé Hudepnanoog) WU COIUANBHBIX TOCOOWIA, Haxe Tex,
KOTOpbIE HE OTHOCSTCS K HAaKOMHUTENbHOU cxeMme (Salesi npomus Wmanuu), u x criopy 00
00513aHHOCTH JIeTIaTh B3HOCHI MO COIMANBHOMY cTpaxoBaHuto (Schouten u Meldrum npomues
Huoepnanoos). Cyn pemmsi, 4To B 3THUX JeJiax YaCTHO-NPABOBOM aCIEKT TEPEBEIIMBACT
nyOJIMYHO-TIpaBOBYI0 coctaBisoomyo. Kpome Toro, Cya mocuuTtaln, 4To MMEIOTCs oOuue
YepTHl MEXK/Y MTPABOM Ha COLMAIBHBIC BHIIUIATHI M IPABOM Ha MOJIyYeHHE OT YacTHOTro (poHma
KOMIIEHCAIINH 3a HalMCTCKue npecneaoBanus (Wos npomus Ionvuiu, § 76).

234. Cnopsl ¢ y4acTHEM TOCYAAapCTBEHHBIX CITy)KalllMX B TMPHUHIIMIIE MOMATA0T B chepy
neiictBus ctatbu 6 § 1. B mocranoBienuu no neny [lenvepsu (Pellegrin npomus @panyuu
[BIT], §§ 64-71) Cyn npumenun «(QyHKUHMOHAIBHBIN» KpUTepuil. B mocTaHOBIEHUH O JIETy
Vilho Eskelinen u opyeue npomus @uunsanouu [BI1], §§ 50-62 Cyx pemun npuMEeHUTh HOBBIA
nogxon. Temepp NPUHIUII COCTOMT B TOM, 4YTO TIPUMEHHMOCTh CTaTtbu 6 Oyxer
MPE3IOMUPOBATHCA, @ TOCYJapCTBY-OTBETYMKY HAJJICKUT JOKa3aTh, 4YTO, BO-MEPBBIX, B
COOTBETCTBUH C BHYTPEHHHM IIPABOM 3asBUTEINb (TOCCIY KaIllMii) HE UMEII MTpaBa Ha JOCTYI B
Cyll Y, BO-BTOPBIX, JIMIIEHHE TOCCIY’Kallero MpaBa IOJb30BAThCS TapaHTUSAMH CTaThbU 6
UMeNI0 OCHOBaHWs. Eciu 3asBUTENh, B COOTBETCTBUH C BHYTPEHHHM NIpaBOM, OOIaal
JOCTYIIOM K CYAY, CTaThst 6 mpUMEHseTCs (AaXke eclid peub UAET O JACUCTBYIOUINX BOCHHBIX
odurepax, y4acTBYIOIUX B pa3dMpaTenbCcTBaX B BOSHHBIX CY/JaX; CM. IO 3TOMY BOIPOCY
Pridatchenko u opyeue npomus Poccuu, § 47). CornacHO BTOPOMY KPUTEPHIO, HEHaJeIeHNE
TOCCIY’)KalllUX TPaBOM Ha CyJ JOJDKHO OCHOBBIBATHCS Ha «OOBEKTUBHBIX TNPUYHMHAX,
CBSI3aHHBIX C MHTEPECaMU TOCYIapCTBay, UTO 0OSI3bIBACT FOCYAAPCTBO I0KA3aTh, YTO MPEAMET
CIIOpa JIEXKUT B cepe OCyIIECTBICHUS My OIMYHON BIACTH WM YTO CIOP 3aTparuBaeT 0coOble
OTHOIICHUS MEX]y TOCCIYXKAIlUM U ToCcyAapcTBOM. Takum 00pazom, B MPUHIIUIIE HE MOXKET
OBITb OCHOBAHWMU JUIsI BBIBEICHMsI OOBIUHBIX TPYJIOBBIX CIIOpPOB (O 3apruiare, O MpaBe Ha
nocoOusl WIM O JAPYTUX MpaBax TaKoro pona) 3a cdepy ASHCTBUS CTaThbU 6 MO MpUUYUHE
0c0o00T0 XapakTepa OTHOUICHHH MEXAY TOCCIYXalldM W TOCYAapCTBOM (CM., Hampumep,
CIop O TpaBe paOOTHUKOB MOJMIMK Ha clenuanbHoe rnocodue B nene Vilho Eskelinen u
opyeue npomuse Duunanouu [BI1]). HemaBHO B cBeTe KpuTepueB, cHOPMYITUPOBAHHBIX B
NOCTaHOBJIEHUU To aeny Eskelinen, Cyn mpusHan crateio 6 § 1 mpumeHMMoO#l k cropy o
HECTIPaBeJIMBOM  yBOJBHEHWU COTPYIHHIBI TIOCOJBCTBA (CEKpeTapb U Tele(OHHBIN
mucnetuep B noconbeTBe [lombmiu, cM. Cudak npomus Jlumser [BII], §§ 44-47), nmpedekra
nomumn (Siki¢ npomue Xopeamuu, §§ 18-20) mwin Kk pa3éupaTenbcTBy apMeiickoro opuiepa
¢ rocymapctBoM B BoeHHoM cyne (Vasilchenko npomue Poccuu, §§ 34-36), k
pa3dupaTenbCTBy O IMpaBe Ha JODKHOCTH MApIIaMEHTCKOro accucteHta (Savino u opyeue
npomus Mmanuu), K JTUCHUILUIMHAPHOMY pPa30UpaTeNbCTBY IO MOBOAY MPOCTYNKa CYAbH
(Oluji¢ npomus Xopeéamuu), K OCIAPUBAHUIO MPOKYPOPOM IMPE3UIEHTCKOTO PEIICHUS O
MepeBojie Ha JIPyroe Mecto padboTwl (cM. Zalli npomus Anbanuu (pent.), U APyrue yKa3aHHbIC
CCBUIKHM) U K CIOPY IO BOIPOCY MpOo(hecCHOHANBHON Kapbepbl paOOTHUKA TaMOXHH (IIPaBO
y4acTBOBaTh BO BHYTPEHHEM KOHKYpCE€ Ha IMOBBIIIEHUE B JOJDKHOCTU: Fiume npomus
Hmanuu, §§ 33-36).
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235. Pasz0OupaTtenbcTBa B KOHCTUTYIIMOHHOM CyJA€ TakKe€ MOTYT IOmactb B cdepy
NEHCTBUS CTaThbu O, €CIM OHM HMEIOT OIpeneisdioniee 3HA4YeHHWE Ui HCXO0Ja Ccropa
(0 «rpaxxgaHckomM» TIpaBe) B cydax obOmien ropucaukuuu (Ruiz-Mateos npomue Hcnanuu).
Opnako ToOJ JeHCTBUE CTaThMl 6 HE TMOMANAlOT Kak CIOp O NPE3UJACHTCKOM YyKase
O MPEJIOCTaBICHUH B BUJE HCKIIOUEHHUS TpakJaHCTBA TpeTbeMy JUIy, TaKk U
pazOupareabCTBO MO TMOBOAY IMPEAINOJIAraeMOr0 HAPYIICHUS TMPE3UJCHTOM MPHUCSTH,
MOCKOJIBKY 3TH CIIOPBI HE KacaloTCsl Tpa)KIaHCKUX MpaB M oOs3aHHOCTeW: Paksas npomus
Jlumewr [BII], §§ 65-66. Ilo moBomy mpumeHeHHs cTaThl 6 § 1 Kk obecrneynTensHOU Mepe,
HAJI0’)KEHHOW KOHCTUTYIIMOHHBIM cynoM: Kiibler npomus I'epmanuu, §§ 47-48.

236. Hakonen, ctatbs 6 Takke NpPUMEHSETCS K HEKOTOpPBIM JpyruMm cdepam, He
UMEIOIIUM, CTPOTO TOBOPS, HMYIIICCTBEHHON OKPAaCKH, TAKMM Kak, HAIpUMeEp, OKPYKaroIias
cpela W CBs3aHHbIE C HEW BOMPOCHI O TpaBe Ha JKU3Hb, HA 3J0POBbE U 3OPOBYIO
JKoJoruyeckyto obOctanoBky (7Taskin u Opyeue npomus Typyuu), TOMEIIEHUE HETECH
B ipuémHsbIil oM (McMichael npomue Coeounénnozo Koponeecmea), mpaBuia opraHu3aliiu
HIKOJIBHOTO O0y4denust nist aeteit: Elles u opyeue npomus [lsetiyapuu, §§ 21-23), npaBo Ha
yCTaHOBJIEHHE OTHOBCTBA (Alaverdyan npomuse Apmenuu (peur.), § 33), mpaBo Ha JUYHYIO
cBooony (Laidin npomuse @Dpanyuu (Ne 2)), TOpANOK COIEpKaHUS 3aKIIOUYEHHBIX O]
CTpaxkell (HampuMep, CIOpbl 00 OTPaHMYEHHUSAX, KOTOPHIM IOABEPraroTCs 3aKIIOUYEHHEIE,
nomeriaemMbpie B OJOK JJisi 0c000 OMacHBIX MPEeCTYNMHHUKOB (Enea npomue HUmanuu [BII],
§§ 97-107), unu B Kamepbl MOBBLINIEHHOW Oe3zomacHocTu (Stegarescu u Bahrin npomus
Ilopmyeanuu), WA TUCHUILIMHAPHBIE Pa30UpaTeNnbCcTBa, MO UTOraM KOTOPBIX HAIAraroTCs
OTpPaHUYEHUS VISl WICHOB CEMbU Ha MOCEIIEHUE UCIIPABUTENBLHOTO yupexaeHus, cM. Giilmez
npomus Typyuu, § 30), mpaBo Ha xopouryto penyrtauuto (Helmers npomus [lleeyuu), mpaBo
Ha JOCTYyN K aJMUHHCTPATHUBHBIM JIOKyMeHTaM (Loiseau npomué @panyuu (peul.)) WUIU
OCITApUBAHUE 3aHECCHUS IMCHH 3asIBUTEIIS B 0a3y MaHHBIX TIOJTHUIINH, 3aTPOHYBIIETO MPABO HA
pemyTaluio, IpaBo Ha 3allUTy COOCTBEHHOCTH U BO3MOXKHOCTH TPYAOYCTPOMCTBA, a 3HAUUT
3apalaTtbIBaHus Ha KU3Hb (Pocius npomue Jlumewi, §§ 38-46, u Uzukauskas npomue Jlumeul,
§§ 32-40), mpaBo coctosth B accoumauuu (Sakellardopoulos npomue Ipeyuu (pemr.)) —
OJJOOHBIM 00pa3oM, CIIOp O PETHCTPALMU ACCOLMAINH 3aTparuBacT e€ rpakJaHCKHe Npasa,
JaXe €ecIM MO0 BHYTPEHHEMY 3aKOHOJATEeNbCTBY BOMPOC CBOOOABI OOBETUHEHHS B
aCCOIMAIMU OTHOCUTCS K chepe mybmamunoro npasa: APEH Uldézétteinek Szévetsége u
opyeue npomus Benepuu, §§ 34-35) u, HakoHell, IPaBO HA MPOAOHKEHHE yUEOBI B BBICIIEM
yaeOHOM 3aBeneHuu (Emine Ara¢ npomus Typyuu, §§ 18-25,) dro Tem Oonee
pacmpocTpaHsieTcsl ¥ Ha HadalbHOe oOpaszoBanue (Orsus u opyeue npomue Xopsamuu [BI1],
§ 104). Takoe pacmmpeHue cdepbl NMPUMEHEHHUS CTaTh 6 IO3BOJSET BKIIOYUTH B €€
TPaXIAHCKYIO COCTaBISIONIYI0 HE TOJNBKO JIEHEKHO-UMYIIECTBEHHbIE TpaBa, HO U
CyOBEKTHUBHEIC MpaBa JIMYHOTO XapaKTepa.

g¢) Bomnpocsl, He nonaaawmue B cepy aeiicrBus

237. ®dakT yCTaHOBIEHUS TOTO, YTO CIOP HOCHUT «UMYIIECTBEHHBIN» XapakTep, cam IO
cebe eni€ He o3HAYaeT MpUMEHUMOCTH cTaThil 6 § 1 B e€ rpaxkmanckoMm acnekre (Ferrazzini
npomue Umanuu [BII], § 25).

238. Cpenu He momajaromMx B cdepy IEHCTBHUA CTaTbu 6 CHOPOB HAXOISATCS CHOPBI
0 HaJjorax: HAJIOTU COCTABIIIOT OCHOBY TMPEpPOraTHB IyOJIMYHON BIACTH, B OTHOIICHUSIX
MEXy HaJIOTrOIUIaTEeIbIIMKOM M OOIIECTBOM TJABHBIM OCTaéTcsi MyOJIMYHBIMA AacleKT
(Ferrazzini npomus Hmanuu [BII], § 29). Taxke wuckmoueHbl U3 chepbl MPUMEHEHUS
CTaTby 6 TpeaBapHUTENbHBIE pa30MpaTeNbCcTBA O CPOYHOM HANIOKEHHH O0ECTIeYUTENbHOM
MEpBI, Kacaroluecs OIaThl TaMOXeHHBIX ol (Emesa Sugar N.V. npomuse Huodepranoos

(pemr.)).
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239. HckmoueHbl Takke MMMHUTPAIIMOHHBIE BOMIPOCHI, TaKUE KaK BBE3[, NMPEObIBAaHUE Ha
TEPPUTOPUU U BBIJBOPCHHE HHOCTPAHIIEB, CIOPHl O TMPEAOCTABICHUH TOJUTHYECKOTO
yOeXXHINa WK O JACTOpTalliy (X0/1aTallcTBO 00 OTMEHE OpJiepa Ha JAenopTaiuio: cM. Maaouia
npomus @panyuu [BI1], § 38; sxcTpanunus: cM. Perafiel Salgado npomus Hcnanuu (peut.) n
Mamatkoulov u Askarov npomus Typyuu [BII], §§ 81-83; uck o BO3MeIICHUU YOBITKOB,
MOJIAaHHBI B CBSI3M C TMOJYYCHHEM OTKa3a B MPEAOCTABICHHU CTaTyca OEXKCHIa: CM.
Panjeheighalehei npomue /lanuu (pemi.), HECMOTPSI HA BO3MOXKHBIE CEPhE3HBIE TTOCIICICTBUS
U1  4YacTHOM WM CEMEWHOM KU3HM WIM Uil [EPCHEKTHB  TPYIAOYCTPOWCTBA.
HenpumeHuMocTh  pacrpocTpaHseTcss Ha BHeceHHMe HMHocTpaHua B IlleHreHckyio
uHbopMalmoHHyto cucrtemy: Dalea npomue @panyuu (pemt.). [IpaBo Ha macmopT u mMpaBo Ha
IPaXXAAHCTBO HE SIBJSIOTCS I'Pa)XAAHCKUMH MpaBaMU € MO3ULUU cTaTbu 6 (Smirnov npomus
Poccuu (pemr.)). OnHako cmop O MpaBe MHOCTPaHIA XOAaTalCTBOBaTh (OyIp-TO OT WA
paboTtomarens Wi camMoro pabOTHHKA) O pa3pelIeHuH Ha pPadoTy MOXKET IOnacTh IO/
CTaThio 6, Jake eCJM MO BHYTPEHHEMY MpaBy paOOTHUK caM JIMYHO HE UMEET MpaBa 3asBIsTh
TaKOE€ XOJATalWCTBO, HO C OrOBOPKOM, YTO ATO OrPAHUYEHUE HOCUT HCKIIOYUTEIBHO
MPOIECCYaTbHBIA XapaKTep U HUKAaK HE 3aTparuBaeT MaTepUAIbHYIO CYIIHOCTD MpaBa (Jurisic
u Collegium Mehrerau npomue Ascmpuu, §§ 54-62).

240. B coOTBeTCTBUU C MOCTaHOBIEHHEM 1o neny Vilho Eskelinen u opyeue npomue
Qunnanouu [BI1], cnopel ¢ ydyacTHEM TocCiayXallluX He MomaaarT B chepy NpUMEHEHUus
cTaThs 6, Korga cOoOMIOZCHBI 1Ba YCTAaHOBIECHHBIX KpuTepus (cM. Bbimie MyHKT 234). Takas
CUTyallrs BO3HHKACT, HAIPUMEDP, TOTJa, KOTJa BOCHHOCITYKAIUH, YBOJCHHBIA U3 apMUU 3a
HapylIeHUe AUCUUIUIMHBI, HE MOXET OCIIOPHUTH pelieHHe 00 YBOJIBHEHHH B CyJ€ B CHITY
0COOBIX OTHOIIEHUMN, CBA3BIBAIOIIMX O9TO JIMLO C rocynapctBoMm (Sukiit npomus Typyuu
(pemt.)). Ta ke cuTyauus B ciiyuyae Cropa O BOCCTAHOBJIGHHWU CYJbU B JIOJDKHOCTH IOCIHIE
yXoJia B OTCTaBKy (Apay npomus Typyuu (pem.)).

241. Hakoner, NOJTUTHYECKHE MpaBa, TaKKe Kak MPaBO BBIIBUTATh CBOIO KaHAUIATYpYy Ha
BbIOOpAxX WIJIM MPABO Ha COXpaHEHHUE CBOEro MaHjara (crop o BelOopax: Pierre-Bloch npomue
@panyuu, § 50), mpaBo HA MEHCHUIO JUIg ObIBILIETO AenyTaTa (Papon npomueé @panyuu (petl.))
WIH TIPaBO TOJUTHYECKON TMApTUU TPOAOKATH MOJUTHICCKYIO JEATEIHHOCTh (TI0 MOBOIY
pociiycka naptuu: Refah Partisi (le Parti de la Prospérité) u opyeue npomue Typyuu (petr.))
HE MOTYT OBITh IPU3HAHBI I'PAXTAHCKUMHU IIpaBaMu C TOUKH 3peHust ctathu 6 § 1 KonBenuuu.
Touno Tak »xe He momazaeT B cdepy aeicTBus ctathi 6 § 1 cmop, B KOTOpOM
HETIPaBUTEILCTBEHHAS! OpTaHU3aIysl, HaONMIOJaBIIas 3a BHIOOpAMH B 3aKOHOJIATEILHBIN
OpraH, MOJy4YWJa OTKa3 B MPEAOCTABICHUU JOCTyMa K JOKYMEHTaM, HE COJepKalliuM
uHpOpMaIMu 00 OpraHW3alHUU-3asIBUTEILHUIE HerocpencTBeHHo (Geraguyn Khorhurd
Patgamavorakan Akumb npomue Apmenuu (pemt.)).

Bno6aBok, nemaBHo Cyjn emé pa3 MOATBEPIW, YTO IPAaBO OCBEMIATh COJCpKAHUE
OTKPBITOTO Cy/IeOHOTr0 3aceaHus He SBISETCS MO CBoel mpupoje rpaxnanckuM (MacKay u
BBC Scotland npomus Coeounénnozo Koponescmea, §§ 20-22).

h) HpﬂMeHﬂMOCTb cTaThu 6 K NnpeaABapuTEJIbHbIM U APYIT'HM HEOCHOBHBIM CTaIUAM
pa36ﬂpaTeﬂbCTBa

242. TlpenBapuTenbHble  CTaAMM  pa30UpaTenbCcTBA,  TaKMe  KAaK  HAJOXKEHHE
o0ecreunTenbHbIX Mep, OOBIYHO HE pacCMaTPUBAIOTCS B KaYECTBE «pa3peliaroniux» CIop O
IPaXJIAHCKUX MpaBaxXx MU OOS3aHHOCTAX W, COOTBETCTBEHHO, HE MOMNANAIOT IOJ 3allUTy
cTathu 6 (cM., B yactHOCTH, Verlagsgruppe News GMBH npomueé Ascmpuu (peut.); u Libert
npomus benveuu (pemt.)). Onqnako HenaBHO Cyn OTOWIEN OT CTapol MPAKTUKHU, IIPUHSAB HOBBIM
noaxoa. B mocranoBnenun mo aeny Micallef npomus Manomer [BII], §§ 83-86, o
OTIpeNieNIui, YTO NPUMEHHMOCTb CTaTbl 6 K OOECIEYHTEIbHBIM MepaM OyJeT 3aBHCETh OT
HEKOTOPBIX  ycloBWil. Bo-mepBpIX, CHOpHOE TMpaBO JODKHO Kak B  OCHOBHOM

© Coset Epomsy/EBponeiickuii cyxn o npasam uenoseka, 2011 roga 57


http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=701275&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=701275&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=681318&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=717614&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=857953&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=863599&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=808359&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=808359&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=807135&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=807135&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=820649&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=820649&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=824233&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=827452&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700547&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=700547&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=788787&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=679828&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=850227&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=850227&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=880708&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=880708&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=671292&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=683052&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=683052&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649�
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=856137&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649%0d%0a�

TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

pasbupaTenbCTBE, TaK HM B pa30UpaTeNbCTBE IO OOECIEYUTENBbHBIM MEpaM HMETh
«TpaXTaHCKUH XapakTep» ¢ TOYKU 3peHus KonBennuu. Bo-BTOphIX, XapakTep, MpeaMeT U
1eNnb 00eCHeunTeIbHOW Mephl JOJDKHBI ObITh THIATENIBHO HM3YYEHBI: KaXKIbIH pa3, Koraa
MOXHO OyJeT yTBepXkJIaTh, YTO JaHHAs Mepa, Kakoil Obl HU Obla MPOAODKUTENBHOCTH €&
NEeNCTBUS, ONpENIeNsieT rpaXKAaHCKHe MpaBa U 0053aHHOCTH, CTaThsl 6 OyAeT MPUMEHSThCS.

Cratbg 6 mpUMeHUMA K MPEIBAPUTEILHBIM 00ECIIEYUTEIBHBIM MEpaM, IPEAMET KOTOPBIX
COBIMAJIaeT C MPEeJIMETOM OCHOBHOTO pa30MpaTeNnbCTBa, KOT/la MOCTAHOBICHHE O HAJOKEHUU
Mephl BCTYyIIAeT B CUJIy HEMEUICHHO M KacaeTcsi TOro ke caMoro mpasa: RTBF. npomuse
benveuu, §§ 64-65.

243. Tlocneayroome CTaadud TPaKIAHCKUX M YTrOJOBHBIX pa30uparenbcTtB. Ecnm
BHYTPEHHE TPAaBO TOCYAapCTBa MPEIyCMaTPUBACT JeJIeHUE pa30oupaTenbCcTBa Ha JIBE CTaJUU
(mepBasi — CyJl BBIHOCHT pEIlIEHHE O HAMYMH MpaBa Ha BO3MEIICHHUE Bpena, BTOpas — Cya
ompeneNsieT pa3Mep KOMIICHCAIMU), TO ObUIO OBl Pa3yMHBIM CUWUTATh, YTO C TOYKU 3PEHUS
CTaThbll 6 TPaXIAHCKOE MPABO CTAHOBUTCS «OIMpeAeNEHHBIM» TOJBKO IOCIE TOT0, Kak
yYCTaHOBJICHA KOHKpPETHAsi CyMMa: OIPENEIUTh MPAaBO 3HAYUT BBIHECTH pEIICHUE HE TOJBKO
M0 TIOBOAY €r0 HalW4Msl, HO U 00bE€Ma M YCJIOBMI peanusalii, 4TO OYEBUIHO BKIIOYAET B
ce0s KOHKPETHOE YHMCIIOBOE BBIpakeHHe pasmepa komreHcaumu (Torri npomus Hmanuu,
§ 19).

244. Vcnionmnenne cyneOHbix pemenuii. Crates 6 § 1 KonBeHmMu npumensieTcs KO BceM
CTaausM CyJaeOHOro pa30uparenbCcTBa, HANPaBICHHBIM Ha paspellieHrue «crmopa o
TPaXIAHCKUX TMpaBaxX M OOS3aHHOCTAX», HE HCKIIOYas TEX, YTO HMMEIH MECTO IIOCie
BBIHECEHUs pelleHuss 1o cymectBy. Craaus HUCHOTHEHHs] CyIeOHOro pelieHUs WIu
MIOCTAHOBJICHUSI, BBIHECEHHOTO JIIOOBIM CyJOM, JOJDKHA pPaccMaTpHBaTbCs B KadyecTBE
HEOTHEMJIEMON YacTH «pa30HMpaTeNbCcTBa» C TOUKH 3peHusi cratbu 6 (Hornsby npomus
I'peyuu, § 40; Romanczyk npomue ®@panyuu, § 53; M0 MOBOAY HUCIOJHEHHS PEIICHUS O
B3BICKAHUU JIOJITA 110 alliMeHTaM). He3aBUCHMO OT MPUMEHUMOCTH CTaThH 6 K U3HAYATHHOMY
pa3dupaTenbCTBY, UCTIONMHUTENFHBINA JOKYMEHT, Pa3penlaroniiii Criop O TPaKIaHCKUX TpaBax
U 00513aHHOCTSX, HEOOSI3aTENIbHO JOMKEH OBITh BBIIAH B paMKax CIIOpa, MOANaJaoero moj
crateto 6 (Buj npomus Xopsamuu, § 19). Dkzexeamypa opnepa Ha KoH(DHCKAIHIO,
BBIIAHHOTO WHOCTPAHHBIM CYJIOM, MOMNaaaeT B chepy MPUMEHEHHUsS CTaThbH 6, HO TOJNBKO e
rpaxkaanckoro acnekra (Saccoccia npomue Ascmpuu (pet.)).

245. TpeGoBaHHs 0 BO30OHOBIECHUH MPOU3BOJCTBA 10 Aeny. CTaThs 6 HE MPUMEHSETCS K
pa3OmpaTenbcTBaM, B XOJ€ KOTOPBIX paccMaTrpuBaercs TpeOOoBaHHE O MEPecMOTpe
TpaXXIAHCKOTO JIefia, 0 KOTOPOMY OBLIIO MPHUHATO OKOHYaTelnbHOE perienue (Sablon npomus
Fbenveuu, § 86). D10 mpaBWIIO TakXKe NEHCTBYET B OTHOIIEHHH TPEOOBAHUS O MEPECMOTpPE
nena, 3asBIEHHOro mociie BbiHeceHUsT CyloM TOCTaHOBIEHUS, KOHCTAaTUPOBABIIETO
Hapyuenue (Verein gegen Tierfabriken Schweiz (VgT) npomue Illseiiyapuu (Ne 2) [BII],
§ 24). OpHako BCTpeYarOTCSl HCKIIOUUTENBHBIE Clydyad, Korja pa3OupareiabCcTBO,
0003HauYeHHOE BO BHYTPEHHEM IIpaBe KaK MpoIeaypa IepecMoTpa Jema, SBISETCS
€MHCTBEHHBIM BHYTPEHHUM IOPHIWYECKUM MEXAaHU3MOM, MOCPEACTBOM KOTOPOTO MOKHO
MOTIBITATHCSI TTOJTYYUTHh BO3MEIIEHUE B CBSI3U C HApyIIEHHUEM T'PaKJaHCKMX HHTEPECOB U 4Yei
ucxof ObLT MpHU3HAH OMPENeSIONINM IS «TPaXXTaHCKUX MpaB U cBOOOI 3asButens (Melis
npomus I peyuu, §§ 19-20).

2. Illonamue «y2on06Hoe 008uHeHue)

Cmamusn 6 § 1 — Ilpaeo na cnpaseonueoe cyoednoe pazoupameibcmeo

«1. Kaxgplii (...) mpuU TOpenbsBICHHH €My JI000Or0 YroJOBHOTO OOBHHEHHST HMMEET MpaBO Ha
CIpaBeyIMBOE M MyONMYHOE pa3OMpaTenbCTBO Jelda B PasyMHBIA CPOK HE3aBUCHMBIM U
OecIpUCTPacTHBIM CYAOM, CO3JaHHBIM HAa OCHOBAHUU 3aKOHA (...)»
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

a) OO0mme NPUHIMNBI

246. TloHsTHe «yroJoBHOE OOBHHEHHUE» HOCUT «AaBTOHOMHBIN» XapakTep, TO €CTh He
3aBHCUT OT TOTO, HAa KaKWe KAaTErOpUHM W BHUIBI PACIPEIENAIOTCS TMOHATUS B IPAaBOBBIX
CHUCTeMaX TOCYJapCTB-WICHOB, M B KakKyl0 TpyIIy, COTJacHO ATOMY pacIpeleleHHIO,
nonaaaeT oHo camo (Adolf npomue Ascmpuu, § 30).

247. Tlonstue «0OBUHEHHUE» cIeAyeT MoHUMaTh ¢ no3unnu Konsenimu. OHO MOXKET ObIThH
OINpEENIEHO KaK «O0(QUIHUAIbHOE YBEJAOMJIEHHME, UCXOJAIIEE OT YHNOJHOMOYEHHOI'O OpraHa,
coJieprkalee YrpeK B COBEPIICHUN YTOJIOBHOTO MIPABOHAPYUICHH». DTO ONpeAeieHUE TaKkKe
YUUTBHIBAET B KA4eCTBE KPHUTEPHUS HAIWYHE WM OTCYTCTBHE «BAKHBIX TOCIEACTBHUN ISt
MOJIO’KEHUsI [mofo3peBaeMoro]» (cm., Hanpumep, Deweer npomug benveuu, §§ 42 u 46, u
Eckle npomue I'epmanuu, § 73). Tak, Hanpumep, 3asBICHUS, CIEIAHHBIE B XO/€ JOPOKHON
MPOBEPKU JOKYMEHTOB JIMIIOM, KOTOPOMY HE OOBSCHWIHM MPUYHHBI JOMPOCa, B UM U MTOUYEMY
OH TIOJI03pEBACTCSA, W HE MPEIyNPEAWIH, YTO CKa3aHHOE MM MOXKET OBITh HCIIOJIB30BAHO
npomue HEero, 3HAUMTENbHO TOBIUSIM Ha €ro CHTYalulo, XOTs (OpMallbHO B aJ[pec 3TOTro
JWIIa HUKAKOTO OOBHWHEHHSI B COBEPIICHWH TPECTYIUICHUH HEe BBIABUTANOCH (Aleksandr
Zaichenko npomue Poccuu, § 43). Cyn Takke MOCTaHOBUJI, YTO MPUBEACHHUE 3a1€P>KaHHOTO
JWIa K TpUCATE JUIA Jadd TOKa3aHW B KauyecTBE CBUACTENS YK€ O3HAYaeT HAINYHe
«YTOJIOBHOTO OOBHHEHHS» B €r0 OTHOIIEHUM M HAJAENSeT €ro MpaBOM XPaHUTh MOJYaHHE
(Brusco npomuse @panyuu, §§ 46-50).

248. Yto kacaeTcsi aBTOHOMHOIO TMOHSTHS «YrolloBHOe», KOHBEHIIMS HE BO3pa)kaeT
npomue «JEKPUMHUHAIN3ALNNNY TOCYJapCTBAMH-YYaCTHUKAMHU KaKUX-THOO AESHUN BHYTpPHU
CBOMX TMpaBoBBbIX cHcTeM. OJHaKO TpaBOHAPYIICHHS, CTaBUIME B  pe3yJbTaTe
JNEKPUMUHAIIN3AUN  «HEYTOJOBHBIMW», MOTYT TIIONaJaTh B ABTOHOMHYIO KAaTErOpHhIO
«yroJoBHBIX». OCTaBUTH 3a TOCYAapCTBAMHU MpPaBO TaKUM 0Opa3OM BBIBOAUTH OTACIbHBIC
BUABl TpaBOHAapymeHWH 3a pamkn KoHBeHImHMHM OBIIO OB YPEBATO TOCIEICTBHSIMU,
HECOBMECTUMBIMH C €& 00BeKTOM U 1eblo (cM. Oztiirk npomus I'epmanuu, § 49).

249. OtnpaBHON TOYKOMU ISl pEeLLIEHUs] BOIIpOca 0 MpUMEHUMOCTH cTatbu 6 KoHBeHIMH B
e yroJIOBHOM acHeKTe CIyKaT KPUTEPUH, YKa3aHHbIE B TIOCTAHOBJICHUU IO ACNy JHeelb U
opveue (Engel u Opyeue npomus Huodepranoos, §§ 82-83): (1) xBamudukamus 110
BHYTpPEHHEMY TpaBy; (2) xapakTep mpaBoHapyIIeHHs; (3) CTPOroCTh IPO3AMIETO HAPYIIUTEINIO
HaKa3aHUs.

250. IlepBblii KpUTEpUN UMEET OTHOCHUTENIBHBIN BEC U CIYKUT JIMIIb OTIPABHON TOUYKOM.
Uro JeicTBUTENFHO UWMEET pellallee 3Ha4eHWe, TaK »d3TO TO, OTHOCUTCS JIH
paccMaTpuBaeMoe MpaBOHAPYIICHWE BO BHYTPEHHEM MpaBe K YHCIY YTOJOBHBIX HIIM HET.
Ecmu wer, To Cyn Oyner aHanM3upoBaTh HAIMOHAJIBHBIE OCOOCHHOCTH KIIacCH(HUKAINN
IpaBOHApYLICHHM, oOpalllas BHHUMaHUE Ha COJAEPKATEIbHYIO CTOPOHY pa30oHpaTeNlbCcTBa MO
JTAHHOMY TIPaBOHAPYUICHUIO.

251. Ilpu paccMOTpEeHHUU BTOPOTO KPUTEPUS, KOTOPBIM cuuTaeTcsi 0onee BaKHBIM (Jussila
npomue Quunsanouu [BII], § 38), B pacuét npuHuMaroTCs cienyonme GakTopsb:

— pacmpocTpaHsieTcs JIM Takas NMpaBoOBas HOpMa Ha BceX 0e3 MCKIIFOYEHUS WM TOJBKO Ha

KaKy0-T0 0coOyto kareropuro nul (Bendenoun npomus @panyuu, § 47);

— WHHLOUHPOBAHO JIM  pa30UpaTeNbCTBO TOCYAApPCTBEHHBIM  OpraHOM, HaJeNEHHBIM
3aKOHHBIMH TIOJHOMOYMSIMH B Cpepe UCIIOIHUTEILHOTO MPOU3BOACTBA (Benham npomus
Coeounénnozo Koponescmesa [BII], § 56);

— HOCUT JIM TIpaBOBasi HOpMa KapaTesbHBIH XapakTep, WJIM JK€ OHa HampaBjeHa Ha
npopunaktuky u cuepxuBanue (Oztiirk npomue I'epmanuu, § 53; Bendenoun npomus
Dpanyuu, § 47);
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

— CBS3aHO JIM BBIHECEHHE JI00OTO W3 HAaKa3aHWK C YCTAaHOBJIECHWEM BHHOBHOCTU (Benham
npomue Coedunénnozo Koponescmsa, § 56);

— Kak TOJOOHBIE HapylIeHHs KBAIMQUIMPYIOTCI U pacCMaTpUBAIOTCS B ApPYTUX
rocynapcrBax-uieHax Coseta EBpomnbl (Oztiirk npomus I'epmanuu, § 53);

— OTcyTcTBHE (haKTa CYAMMOCTH B CBSI3M C KOHCTATallMeil NMpaBOHAPYIICHUS MOXET OBITh
BaXHBIM JJIEMEHTOM, HO OIPEACISIONIETO 3HAYCHHSI HE MMEET, TOCKOIBbKY pedb MOXKET
UATH BCETO JHUIIL 00 OCOOEHHOCTSX BHYTPEHHEH IOPUIWYECKONW KBamu(UKAIIUN
(Ravnsborg npomus [llseyuu, § 38).

252. B paMKax TpeThero KpUTEpUs paccMaTpUBAETCS BEPXHUM Npelen CaHKIUH,
MPEeTyCMOTPEHHON COOTBETCTBYIOUINM 3aKOoHOM 3a Hapyuienue (Campbell u Fell npomus
Coeounénnozo Koponescmsa, § 72; Demicoli npomue Manemut, § 34).

253. BTOpoi U TpeTudl KpUTEpUU U3 Jena OHeelb NPUMEHSIIOTCS aJbTEPHATHBHO, a HE
00s3aTeNIbHO B COBOKYNHOCTHU. JIJi mpu3HAHUS CTaTbU 6 MPUMEHUMOM JOCTATOYHO, YTOOBI
paccMaTpuBaeMoe MpaBoHApyLIEHHE ObIJIO B CUITY CBOEH MPUPOJIbI IPU3HAHO «V20T06HLIMY C
Touku 3peHuss KoHBeHIMM WM 4yTOObl HakKa3aHUE 3a IPABOHAPYIIEHHWE B CHUIy CBOETO
XapaKTepa U CTPOTrOCTU OTHOCUIIOCH K «yroloBHOI chepe (Oztiirk npomue Iepmanuu, § 54;
u Lutz npomus ['epmanuu, § 55). OqHaKko €clid aHAIIU3 KAXKIOTO KPUTEPUS B OTACIBHOCTU HE
MO3BOJISIET NPUNHTH K SICHOMY BBIBOAY OTHOCHUTENIBHO HAJIMYMsI YTOJIOBHOrO oOBUHEHHUs, Cyn
MOXET 00OPaTUTHCS K COBOKYITHOCTH 3TUX KpuTepues (Bendenoun npomue Opanyuu, § 47).

254. Vcrionp3ysi BBIpaKEHHUsSI «yroJOBHOE OOBMHEHHUE» U «OOBHHSEMBIH B YIrOJIOBHOM
MIPABOHAPYIICHUI», TPH YaCTH CTaTbU 6 TOBOPAT 00 OJHOHM W TOH ke cutyamuu. [loaTomy
KpUTEpUN MPUMEHUMOCTU CTaTbU 6 B €€ YroJIOBHO-IIPABOBOM AaCIEKTE OJUH MU TOT XK€ UL
TPEX YacTeu.

b) IIpumeHeHnue o01IIUX NPUHIIMIIOB

JAucuuninHapHbie pa3doupaTe/ibCTBa

255. HapyuieHust BOMHCKOM NUCLMIUIMHBI, TOBIEKIINE B KAUECTBE HAKa3aHUs MIOMEILEHUE
B JINCOUIUTMHAPHYIO YaCTh HA HECKOJBKO MECSIICB, MOMANAOT B chepy NCHCTBUS YTOJOBHOM
coctapistomeid ctatb 6 KouBenumu (Engel u opyeue npomus Huoepnanoos, § 85). Xots
JIBO€ CYTOK CTpPOTOro apecrta He Tomaimd B cdepy «yroJOBHOTO IpaBa» B CHIY
HENPOAOKUTENBHOCTH AeWcTBUA Hakazauus (Engel u opyeue npomus Hudepranoos, § 85).

256. Crarps 6 KonBeHnum 6e3 COMHEHHMI NMPUMEHHMa K pa3doMpaTeIbcTBaM B BOCHHBIX
cynax (Findlay npomus Coedunénnoco Koponescmaa, § 69).

257. B otHomeHHH TPO(HEeCCHOHANBHBIX JIUCHUIUIMHAPHBIX pPa3OUpaTesbcTB BOMPOC
octaércsi OTKpHITEIM: Cyn He c4én HEeOoOXOAMMBIM pa3OupaThbcsi C 3TUM BOMPOCOM, PEIIWB,
YTO paccMaTpuUBaeMoe pa30MpaTeNbCTBO B JIFOOOM Cilydae MOMAgaeT IOJA TPakJaHCKYIO
cocrapnsitouyto  (Albert u Le Compte npomus benveuu, § 30). JucuunianHapHOe
pa3dupaTensbCTBO, MO pe3ybTaTaM KOTOPOTO TOCYAapCTBEHHBIN CITy)Kalluii ObIJI OTHpPAaBJICH
Ha TeHCUIo, He ObuUTo mpu3HaHO CyJOM «yroJIOBHBIMY», MOCKOJBKY MPHHITOE OpraHamMu
pelleHre He BBIXOAMJIO 3a paMKH Cyryoo aIMUHUCTpaTUBHOro mpasa (Moullet npomus
@panyuu (pemt.)).

258. B 3aBUCHMOCTH OT XapakTepa OOBHUHEHHI M CTPOTOCTH HaKa3aHUs CTAThsl 6 MOXET
NPUMEHATHCS K TUCHUIUIMHAPHBIM HApYIIEHUSIM B MeCTaX JuIlIeHus cBoOonbl. Ilpu stom
HaJJIeXKAIMUM ~ 00pa3oM  JOJKHBI ~ OBITh ~ YYTEHBI OCOOCHHOCTH  TEHUTCHIIMAPHOTO
TUCIUTIIMHAPHOTO pekuMa (0OBHHEHUE B yTrpo3e YOMICTBOM B apec COTPYIHHIIBI CITy>KObI
[0 JIOCPOYHOMY OCBOOOXKICHHIO WJIM OOBHHEHHE B MO000SX, HAaHECEHHBIX TIOPEMHOMY
HAJ3UPATENI0, BBUIMBIIHUXCS COOTBETCTBEHHO B COPOK M CEMb JOIMOJIHUTENBHBIX JHEH
HaXOXICHUS MoJ cTpaxeil B nene Ezeh u Connors npomue Coedunénnoco Koponescmea
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[BIT], § 82; cM. a contrario Stiti¢ npomue Xopeamuu, §§ 51-63, rme craThs 6 He ObLIA
NpU3HAaHA TPUMEHUMON K HAJOXKCHHMIO HaKa3aHWs B BHJIEC CEMH JHEH NpeObIBaHHUS B
OMHOYHOM Kamepe M TPEXMECAYHOIO OrPAHMYEHHsS Ha IMEpPEABUIKEHUE BHYTPH
UCTIPaBUTEIBHOTO YUPEKICHUS, IPU ITOM CPOK JIMILIECHHsI CBOOOIbI MPOJIEH HE ObLI).

259. OnHako TEHHWTEHIIMAPHBIE PAa30MpaTeNbCTBA KaK TAaKOBBIE HE TOMAnalT B cdepy
neicTBus cTatbl 6 B €€ yrOJOBHO-NIPAaBOBOM aclekTe. Tak, HalpuMmep, HNOMELIEHUE
OTOBIBAIOIIETO HaKa3aHWE B CEKTOP C MOBBIIICHHBIM YPOBHEM HaOINIO/IEHUS HE 3aTparuBaeT
BONPOC 00 00OCHOBAaHHOCTH YT'OJIOBHOTO OOBHMHEHHS; JOCTYI B CyA JJIsi OCTIApUBAHMS TaKOH
MEpBhl M CBSI3AHHOW C HEW OTPaHMYCHUN JTOJDKEH OBITh MPOAHATU3UPOBAH C TOYKH 3PEHUS
rpakaaHCcKol cocTapistomleit crateu 6 § 1 (Enea npomus Umanuu [BIT], § 98).

260. TlpumeHeHue cyaaMy CaHKIMA 3a HEHaJJIeKallee TMOBEJACHHE B 3aje CyAeOHOro
3acenanHusl (HEYBa)XKEHHE K Cydy) HE paccMaTpUBaeTCsl B KadyecTBe pa3OupaTenbCTBa,
nonajaroniero B cdepy HAEWCTBUS cTaTbu 6, TMOTOMY YTO JTO OOJbIIE HAMOMHHAET
OCYIIECTBIIEHUE AUCHMILTMHAPHBIX MONHOMouuit (Ravnsborg npomus I[lleeyuu, § 34; Putz
npomus Aecmpuu, §§ 33-37). Tem He MeHee, B CHIy XapakTepa HapyLIEHHUS U CTPOrOCTH
HaKa3aHMs 32 HETrO CTaThid 6 MOXKET ObITh MPUMEHUMOH K pa3OHUpaTeNbCTBY O MPU3HAHUU
BUHOBHBIM B HEYBaXEHHM K CYJly, KOIJIa 3TO IMpPAaBOHApPYIIEHWE OTHOCUTCS BHYTPEHHHUM
paBoOM K uuciy npectyminenuit (Kyprianou npomus Kunpa [BII], §§ 61-64, rae peus muia o
CaHKLUMU B BUJE apecTa Ha MATh AHEW) WIM K YHCIy aJAMMHHUCTPATUBHBIX IPOCTYIIKOB
(Zaicevs npomus Jlameuu, §§ 31-36, rae uuia peyb 0 TPEXTHEBHOM aJAMHHHUCTPATHBHOM
apecrte).

261. B cnydasx HapymeHUs KOH(MUICHIMAILHOCTH PacCieloBaHUS HE00X0IuMo
pasznuyath, C OJHOM CTOPOHBI, T€X JIUL, KOTOPbIE IO CBOEMY TOJOXKEHUIO O0O0sA3aHbI
coOnrofaTh TailHy CIeACTBHS (CyIbH, aJBOKAThl U WHBIE JIUIA, TECHO CBS3aHHBIE C pabOTOI
CyJ1eOHOM CUCTEMBI), U, C APYTOl CTOPOHBIL, TE€X, KTO HE OTHOCUTCS K TUCIUIUIMHAPHOHN cdepe
cynebHou cuctemsl (Weber npomue [lsetiyapuu, §§ 33 u 34).

262. B oTHouIEHNHU ciyyaeB HeyBakeHUs K napiaameHTy Cyna NpoBOJUT pa3inyune MEXIY
MOJTHOMOYMSIMU 3aKOHOAATEIHLHOTO OpraHa B cepe yCTaHOBJICHHUS COOCTBEHHBIX MPOLEAYP
10 PAaCCMOTPEHUIO YIIEMJICHUH IIPaB W NPUBWIECTUHN JNEMYyTaTOB M, C APYrOl CTOPOHBI, €ro
HIMPOKOW KOMIETEHIMEH 10 HAKa3aHWI0 TPETbUX JIMUIL, 3a JEWCTBHS, COBEpIIAEMBIE 3a
npenenamMu napiaMmeHnrta. [lomHomMouuss mepBOro BHAA MOTYT paccMaTpUBaThCsl Kak
JUCUUIIMHAPHBIE MO CBOEM MpUpoJe, a BOT BTOpod Bua mnomHomouuid Cya mpu3Hal B
KayeCTBE YTOJIOBHBIX, YUUTHIBas BCEOOIIMH XapaKTep NPUMEHEHHUS U CTPOroCTh HaKa3aHUs,
KOTOPOE MOXKET OBITh HaNIOXKEHO (Demicoli npomus Manvmul, § 32).

AJIMUHUCTPATHBHbIE, HAJIOTOBbIE H TAMOKEHHbIE CIIOPBI, 2 TAK:Ke pa3dupaTeJbCTBAa U3
cepbl AHTUMOHONOJBHOTO MIPaBa

263. Cnenyromue aJIMUHUCTPAaTUBHBIE NPAaBOHApYLIEHHs MOTYT Iomajaath B cdepy
JIEMCTBUSI YTOJIOBHOM COCTABIISIIOLIEH CTaThH 6:

— HapylICHUS TMPaBWI JOPOKHOTO JIBMXKECHUS, BJICKYIIMEC HAJIOKEHUE MTpada WiH
OTpaHWYCHUH Ha TPABO YIPABIICHUS TPAHCIIOPTHBIM CPEICTBOM, TAKMX Kak IITpadHbIC
0aJuTbl MM BPEMEHHOE WIIM OKOHYATENILHOE JIMIICHHE BOAUTENIBCKUX TpaB (Lutz npomus
T'epmanuu, § 182; Schmautzer npomue Ascmpuu; Malige npomus @panyuu);

— HapylueHus HopM oOmexutus (Lauko npomuse Cnosaxuu);

— HapyIICHUS 3aKOHOJATEIhCTBA O COLMAIBHON 3amuTe (HEyBEJIOMIIEHHE O TPYAOBOM
NeSITETbHOCTH, HECMOTpPSI Ha HE3HAYUTENbHBIA pa3Mep HajloxeHHoro mmrpada, Hiiseyin
Turan npomus Typyuu, §§ 18-21).
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264. Onnako Cyn He Tpu3HaAN CTaThio 6 MPUMEHUMOW K MepaM MPEeAOCTOPOKHOCTH,
TaKUM Kak, HalpuMmep, HEeMEUIGHHOE W3BSATHE BOAMTEIBCKOrO ynoctoBepeHus (Escoubet
npomus benveuu [BII]).

265. Crartps 6 ObUIa MpU3HAHA PUMEHUMOM K criopaM 00 yBEITHYEHUH pa3Mepa Hajora B
KaueCTBE CaHKIMM BBUIY CIEAyIOMUX cooOpaxkeHuit: (1) 3akoH, yCTaHaBIMBAIOIIMMA
CaHKIIMIO, PACIPOCTPAHSIICS Ha BCEX HAJIOTOIUIATEIBIINKOB B PAaBHOM cTeneHu; (2) LEeNbio
yBEJIMUYEHUSI Hanora ObUIO HE BO3MEIICHHE MPUYUHEHHOTO yiepOa, a, TIaBHBIM 00pasoM,
HaKa3aHWe, HaNpaBlIEeHHOEC Ha HEIOMYIIEHUE TIOBTOPEHUS TOMOOHBIX HAPYIICHHIA,
(3) yBenmueHHne HajoTa OCHOBBIBAJIOCH Ha OOIIEH HOpME, HOCAIIEH KaK KapaTelIbHBIA, TaK U
MPEBEHTUBHO-NIPODUIAKTHUECKHI XapakTep; (4) yBelanueHue Hajora ObUIO 3HAYUTENbHBIM
o pasmepy (Bendenoun npomus @panyuu). JIns IpUMEHUMOCTH CTaThH 6 MOXET OKa3aThCs
JOCTaTOYHBIM HAIMYUS Y HApPYyIICHUS! YTOJOBHO-TIPABOBOTO XapakTepa, Jaxke eClU MpU 3TOM
pa3Mep HaJOroBOM CaHKIMHM HE OBUI 3HAYMTENBHBIM (IECATh IMPOLEHTOB OT HAJIOTOBOU
3aI0JDKEHHOCTH B nene Jussila npomuse @uunsnouu [BIT], § 38).

266. OgHaxo cTaThst 6 HE IPUMEHSETCS K criopaM 00 OIpe/esIeHUH pa3Mepa HaJoroB WIH
O HAYUCJIEHWHM TPOLEHTOB 3a MPOCPOYKY, TIOCKOJBKY O3TH  pa30uparenbcTBa
PEMMYIIECTBEHHO HANPaBJICHBI Ha BO3MEIICHNE HAJIOTOBBIM OpTaHaM JICHE)KHOTO ymiepoa, a
HE Ha MMpeJ0TBpallleHUue HOBLIX HapyuieHuit (Mieg de Boofzheim npomus @panyuu (petr.)).

267. YronoBHas COCTaBIAOLIAs CTaTbU 6 OblIa MpPU3HAHA NPUMEHUMOMN K TaMOKEHHOMY
npaBy (Salabiaku npomue @panyuu), K aHTUMOHOTIONIBHOMY TIpaBy (Société Stenuit npomus
@Dpanyuu) U K CAHKIUAM, HAJIAraéMbIM CyJIOM, OOJIaJaroIuM IOPUCAUKINEH B (PMHAHCOBBIX
Bonpocax (Guisset npomus @panyuu).

HonuTn4yeckne BONMPOCHI

268. Cratbsa 6 B €€ YrojJOBHOW 4acTH HE PACHpPOCTPAHSAETCS Ha CAHKIMM, CBA3aHHBIE C
NPOBEICHUEM BBIOOPOB, TAaKHE KaK JIMIICHHE IMPaBa BBICTABIATH CBOIO KaHIUAATYPY WIH
BO3BpaT Ka3HAUYEHCTBY JIEHEXHBIX CPEACTB B CBSI3M C MPEBBIIICHUEM JOMYCTUMOIO Mpeeia
pacxo10B Ha u3bupaTenbHyo Kammanuio (Pierre-Bloch npomue @panyuu, §§ 53-60).

269. Crnopbl 0 pocmycKe MOJUTUYECKUX MapTUH 3aTparuBaiOT MOJUTHUYECKHE IpaBa U
MO3TOMY He momanaioT B chepy neiictBus ctatbu 6 § 1 (Refah Partisi (le Parti de la
Prospérité) u opyeue npomus Typyuu (pemt.)).

270. Cratess 6 Obula TNpU3HAHA HEMPUMEHHUMOW K TMapJaMEHTCKHM CIIEJICTBEHHBIM
KOMHUCCHUSIM, 3aHUMAIOLIUMCSl paccleOBaHWEM MMyONUYHBIX BOIMPOCOB, 00JIaJAIOIINX
00111eCTBEHHOW 3HAUMMOCTBIO (Voir Montera npomue Umanuu (per.)).

271. B orHomenuu moctpauuii Cyl HETaBHO PEIINI, YTO B CUITy MPEo0IalaHus aCTIeKTOB
YTOJIOBHO-TIPABOBOI HAIPABICHHOCTH (XapaKTep HapyIICHHs — JIOXKHBIC 3asBICHHUS B XOJE
JIOCTPALIMY — U XapaKTep U CTPOrOCTh HaKa3aHUS — AJIMTENbHBIN 3ampeT Ha MPo(deccuio) ST
paszbupareapcTBa MOTYT TomacTh B cepy aelictBus cratbu 6 KoHBeHIMH B €€ yroJaoBHOMN
yactu (Matyjek npomus Ionvwu (pent.); cM. a contrario Sidabras u DZiautas npomug Jlumeul
(peur.)).

272. Cratpsa 6 Obula MpH3HAHA HEMIPUMEHUMOW K TMpOLEIype OTCTPaHEHMs MPE3UJCHTA
pecryOJIMKu OT JOJDKHOCTH B CBSI3U ¢ TpyObIM Hapymiennem Koncturyuuu (Paksas npomus
Jlumewt [BIT], §§ 66-67).

BoiiBOpeHue U dIKCTPATULIUS

273. Pa30OuparensCTBa O BHIIBOPEHUU MHOCTPAHHBIX TPAXKIAH HE MOMAAaloT MO/ CTaThIo 6
B €€ YroJIOBHOM acIieKTe, HECMOTPS Ha TO, YTO OHU MOTYT MIPOBOJAMUTHCS B pAMKax YTOJOBHBIX
nen (Maaouia npomue @panyuu [BI1], § 39). Tot ke BEIBOA MPUMEHUM K pazOupaTeabCTBaM
no skcrpaaunuu (Penafiel Salgado npomue Hcnanuu (pemi)) u crmopaMm B CBSI3H C
eBpoIeCKUM opaepoM Ha apecT (Monedero Angora npomue Hcnanuu (pert.)).
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274. C nmpyroil CTOpOHBI, 3aMEHA JIMIICHUS CBOOOJBI HAa BBIJBOPECHHE U JECATUIICTHUHN
3alpeT Ha BbE3Jl Ha TEPPUTOPHUIO TOCYNAPCTBA, OCYIIECTBIEHHAS B OTCYTCTBUE OCYXKAEHHOTO
n 0e3 yuéra Kakux-Tu0O0 HMHBIX OOCTOSTEIHCTB, KPOME KaK MPAKTUYECKH aBTOMATHYECKOE
MPUMEHEHNUE HOBOM yTrOJOBHO-NIPABOBOM HOPMBI, JTOJKHA MOJUYMHATHCS TEM K€ MpaBUIIaM,
YTO M Ha3HAYCHHE HAaKa3aHWS NPH BBIHECEHHWH IEepBOHavdanbHOro mpuroBopa (Gurguchiani
npomug Ucnanuu, §§ 40 u 47-48).

PazinyHble CTaguM YroJIOBHOIO TMpoLecca, CONMYTCTBYWIIHMe pa3dupaTeJbCcTBa M
JaajibHelilee ocnapuBaHue

275. Mepbl 1m0 NOpeaynpexIeHUI0 OECTOpsIKOB WIM MPECTyNHBIX JeHCTBUM (0ocoboe
nonuieiickoe Habmoaenue, Raimondo npomuse Hmanuu, § 43; wnu npemgynpexIeHUe,
BBIHECEHHOE TOJIMLMEH B aJpec HECOBEPIICHHOJIETHErO, YJIMYEHHOTO B pa3BpaTHBIX
NEHCTBUSAX B OTHOIICHUH OJHOKIAcCHHUIL, R. npomue Coedunénnoco Koponescmea (perd.)).

276. Cratbs 6 KOHBEHLIMH MOXET MPUMEHATHCA B CBSA3M C HAJIWYUEM NPUHYKICHUS,
HANPAaBIEHHOTO Ha TMOJy4YeHHE MOKAa3aHU, 1aXKe eCIM HUKAKUX IPYTHX pa3OupaTeiabCTB MpH
3TOM HE OBUIO, WM K€ B CIIydasX ONpaBIAaHUS 3asBUTENS TPU PACCMOTPEHUH Jella TI0
CyWIECTBY (Hampumep, KOTJa JHIO, 3aperHCTPUPOBAHHOE B KaueCTBE COOCTBEHHHKA
TPaHCIIOPTHOTO CPE/ICTBA, IPUTOBApUBALCTCS K ITpady 3a 0TKa3 MPEIOCTaBUTh HHPOPMALIUIO
0 JINYHOCTU BOJUTENS, MPEANONIOKUTEIFHO HAPYIIUBIIETO MpaBUiia TOPOKHOTO TBUKCHHUS,
HECMOTpPSI Ha TO, YTO PAacCMOTPEHUE Jieda IO CYIIECTBY He cocTosiock, cM. O'Halloran u
Francis npomue Coeounénnoco Koponescmsa [BII], § 35).

277. Cratbs 6 § 1 B CBOEM YroJOBHOM acHeKTe HE paclpoCTpaHseTcsl Ha
pa30uparenbcTBa MO TpPeOOBaHHUAM O TMPEAOCTaBICHHHM OECIJIATHOTO MPEACTaBUTENS
(Gutfreund npomus @panyuu, § 36-37).

278. KoH¢uckannoHHbIE MEphI, YUIEMISIOIIME TMpaBa TPETbUX JUI, YTOJOBHOE
IpEeciIeJOBaHNE B OTHOIICHWH KOTOPHIX HE BEAETCSA, HE O3HAYAIOT «IIPEIbSBICHUS
YTOJIOBHOTO OOBHMHEHHS» B aJpec 13TUX JHIl (HaJokeHue apecta Ha camonér Air Canada
npomus Coedunénnoeo Koponescmea, § 54; xoHpuckanus 3010TeIXx MoHeT, AGOSI npomus
Coeounénnozo Koponescmsa, §§ 65-66). A BOT aAMHUHUCTPATUBHOE MTpPEAyNpEXKACHUE U
U3BATHE HANICUYATAHHOM NMPONYKIHMU (MaTepuaibl, BO30YKIAroIIue THUYECKYIO BPaXIy) B
CHJIy KapaTelpbHOT0 XapaKTepa CAHKIUU U €€ CTPOTOCTH OTHOCATCS K YTOJIOBHOU cdepe
(Balsyte-Lideikiené npomue Jlumeuvi, § 61).

279. Craguu nocyaeOHOTO MPOM3BOACTBA (MPEABAPUTEIHLHOE pACCIEIOBAHUE) U CaAMO
cyieOHOe MPOU3BOCTBO 110 YIOJOBHOMY Jeily paccMmarpuBarorcs CynoM Kak eIMHOE LENOoe.
[ToaTomy oTnenbHbIE TpeOOBaHUS CTaThbH 6, TaKUME KaK COONIOJEHUE Pa3yMHOTO CPOKa WU
NpaBO Ha 3aIUTy, MOTYT TaK)Ke MPUMEHATHCS Ha TPEABAPUTEIBHBIX CTaIUSIX MPHU yCIOBHH,
YTO H3HAYaJIbHOE TpyOoe HECcOOMIoAeHHE 3TUX TpeOOBaHHWM MOJPHIBAET CIPaBEIIUBOCTh
Bcero paszbuparenbcTBa B 1enoMm (Imbrioscia npomue Illsevyapuu, § 36). OnHako TO, Kak
MMEHHO 3TU TFapaHTUU MPUMEHSIOTCS Ha CTaUU MPEABAPUTEIHHOTO PaCcClIeIOBaHMUSI, 3aBUCUT
OT XapaKTEPUCTUK U OOCTOSTEIBCTB KaXIOTO OTICIBHO B3sATOTO nena (John Murray npomus
Coeounénnozo Koponescmesa [BII], § 62).

280. Xora Mo, Bemyliee CIEACTBHE IO Jely, M HE paccMaTpuBaeT BOIpoc 00
000CHOBAaHHOCTH «yTOJIOBHOTO OOBHHEHUS», €r0 MPOLeCcCyallbHbIe NEHCTBUS MOTYT OKa3aTh
IpsIMO€ BIIMSHUE Ha pa3BUTHE pa3OupaTenbcTBAa, B TOM YHUCJIE HA CTAaJuu CyAeOHOro
npousBoacTBa. [loaromy crtatest 6 § 1 MoxkeT ObITh HMpH3HAHA MPUMEHUMOW K CTaIUH
IPEIBAPUTEIBLHOTO PACCIEI0BAaHUS, XOTS OTJEIbHbIE IPOLECCYaIbHbIE TAPAHTUHU U3 CTAThU 6
§ 1 moryT u He npumensaTtbes (Vera Fernandez-Huidobro npomus Ucnanuu, §§ 108-114).

281. IlprocTaHOBKa YTOJIOBHBIX J€1 B CBSI3U C JIEMYTAaTCKONM HENPUKOCHOBEHHOCTHIO.
XoTs ctaThs 6 KOHBEHIIMHM U HE TapaHTHUPYET IpaBa Ha ONpeAeNEHHBIA UCXOJ YTOJIOBHOTO
Jiena, TO €CTh Ha BBIHECEHHE IO MPEAbSIBICHHOMY OOBHHEHHUIO ONpPEIEIEHHOTO
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

OOBMHHUTENBHOTO WJIM OMpPABAATEIHHOIO PUTOBOPA, HE BHI3BIBACT COMHEHUN HAMYKeE IpaBa
y OOBHMHSEMOrO, B OTHOLICHMHM KOTOPOTO HayaTO YrOJIOBHOE TMpeciiefioBaHHe, Ha
paccMOTpPEHHE CBOETO Jeia CyJOM B pa3yMHBIH Cpok. B »Toif cBs3u, momamaer B chepy
neiictBue cratbu 6 § 1 cutyanus, B KOTOpO#l y AemyTara OTCyTCTBYEeT BO3MOXKHOCTb CHATH C
ce0sl HEeNPUKOCHOBEHHOCTh (IUIsI TOrO, 4YTOOBI MNpPEACTaThb MHEpel CYAOM U TNPEAbSIBUTH
apryMEHTHI B CBOIO 3aIUTY) Paay BO30OHOBJIECHHUS YTOJOBHOTO Jieja, IPUOCTAHOBIECHHOTO 10
HCTEUYCHUS CpOKa NeUCTBUS AemyTarckoro manaara (Kart npomue Typyuu [BIT], §§ 67-70).

282. Cratbs 6 § 1 mnpumensercs Ha BCEM NPOTSDKEHUHM pazOMpaTeNbCTBa 10
NPEIbSIBICHHOMY «yTOJIOBHOMY OOBHHEHHIO», BKIIIOYAs CTAJUIO OMNPEICIICHUS HaKa3aHHs
(Hampumep, mpoleaypa KoH(GUCKAMKA, B XOA€ KOTOPOH HAIMOHAJIbHBIE CYAbl PEIIAloT
BOIIPOC O TOM, Ha KaKylo CyMMy OyJIeT pou3BeieHa KoHpucKanus, cM. aeno Phillips npomus
Coeounénnozo Koponescmsa, § 39). Ctathss 6 B CBOEM yTOJIOBHOM aCMEKTE TAKXKE MOXKET
NPUMEHATBCA K pa30uparenbcTBaM, B pe3ysbTaTe KOTOPBIX BBIHOCHTCSI PEIICHHE O CHOCE
JOMa Kak CaMOBOJIbBHOM TMOCTPOMKH; CYHTAeTCs, 4YTO Takas Mepa MOXKET ObITh
KBATM(UIIMPOBaHA Kak «Hakazanue» (Hamer npomue benveuu, § 60; cMm., ¢ TO3UIUN
CTaTh¥ 7, KOH(QUCKALMS 3EMENbHBIX YYaCTKOB M3-32 BO3BEICHHS HE3aKOHHBIX IMOCTPOCK B
npubpexuoit 3oue Sud Fondi Srl u opyeue npomus Hmanuu (peunr)). Crates 6 He
NpUMEHSETCS K pa30uparenbcTBaM O TPHUBEICHWU HaKa3aHUS B COOTBETCTBHE C HOBBIM
YTOJIOBHBIM 3aKOHOM, CMSITHAIOIINM caHKuuio (Nurmagomedov npomueé Poccuu, § 50).

283. Jlena 06 MCIOMHEHUH HAaKa3aHUH, CBA3aHHBIE C MIPOCHOOM 00 amuucTuu (Montcornet
de Caumont npomue @panyuu (pemr.)), 006 yCIOBHO-AOCPOUYHOM oOcBOOOkaAeHUHN (Aldrian
npomus Aécmpuu (peil.)), o nepeaayax B pamkax KoHBeHIIMU 0 mepenade oCyXIEHHBIX JTUIT
(Szabo npomus Illseyuu (peul.), HO cM. a contrario Buijen npomus [epmanuu, §§ 40-45,
BBHUJly OCOOBIX OOCTOATENBCTB JeNla) WJIM O BblJaue »SK3EKBATyphl B OTHOIIECHUU
MOCTAHOBJICHUST O KOH(HCKAIMK, BBIHECEHHOTO WHOCTPAHHBIM cynoM (Saccoccia npomus
Ascmpuu (pemt.)), He ToManaoT B chepy AeHCcTBUS CTaThU 6 B €€ YTOJTOBHOM acIeKTe.

284. T'apanTuu cTaThu 6 B IPUHIIUIIE PACTIPOCTPAHSIIOTCS HAa OOpaIlEHUs B KACCAIMOHHYIO
uHcTanumwo (Meftah u opyeue npomue @panyuu [BII], § 40) U B KOHCTUTYIIMOHHBIN CyJ
(Gast u Popp npomue ['epmanuu, §§ 65-66; Caldas Ramirez de Arrellano npomuse Hcnanuu
(pemt.)), Korga 3TU WHCTAHIMH SIBJSIFOTCS MPOAOKEHHEM COOTBETCTBYIOIIETO YTOJIOBHOTO
pa3dupaTenbCTBa U KOT/Ia X UCXOJl MOXKET UMETh Pellaroliee 3HaueHHe IS OCYKIEHHBIX.

285. Hakonen, crtathst 6 He TmTpUMEHSETCS K pa30duparenbcTBaM IO  BOMPOCY
BO300HOBJICHHS TPOM3BOJCTBA MO JEIy, TaK KakK IIOCIIe BCTYIUICHHS OOBHHHUTEIHHOTO
MIPUTOBOPa B 3aKOHHYIO CHITY JIUI0, XOJIaTaCTBYIOIIEEe O TAKOM BO30OHOBIIEHUH, OOJIBIIIE HE
ABJIIETCS «OOBUHSEMBIM B NPABOHAPYIIEHUW» C TOUKH 3peHus ctaTbu 6 (Fischer npomue
Ascmpuu  (peur.)). Ecnu mnpousBoACTBO 1o jAeny OyaeT BO30OHOBIEHO, TO HOBOE
pazbupaTenabCTBO CMOXKET CUUTATbCsl MHCTAHLUEH, paccMaTpHUBarolled 0OOCHOBaAaHHOCTh
yronoBHoro ooBuHeHus (Loffler npomus Ascmpuu, § 18-19). B cuiy Tex xe cooOpakeHUH,
CTaThsi 6 HE MPUMEHSAETCS K TPEOOBAHUIO O BO30OHOBJICHHUHU MIPOM3BOJICTBA TIO JIENTy B CBSI3U C
HaxoxkIeHueM EBpormelickuM cyoMm Mo npaBaM uenoBeka Hapymenuit Kousenunun (Ocalan
npomusé Typyuu (pemur.)). OgHAKO €CIM HAI30pHAs WHCTAHIMA BHOCUT HW3MEHEHHUS BO
BCTYNHBIIUNA B 3aKOHHYIO CHIIy TIPUTOBOpP, TO 3Ta MHCTAHILIUA TOMagaeT B cepy AeHCTBUSL
YTOJIOBHOM cocTaBisionien crareu 6 (Vanyan npomus Poccuu, § 58).

¢) Casu3b ¢ Apyrumu cratbsiMu Konennuu uwim [Iporokonamu K Heii

286. IoamyHKT c) ctatbu 5 § 1 mO3BOJNIAET JMIIATH CBOOOIBI MCKIIOYUTEILHO B PaMKaX
YTOJIOBHOTO TpoIecca. ITO CleIyeT U3 caMoro TeKCTa 3TOM HOPMbI, KOTOPYIO HEOOXOAUMO
BOCIIPUHUMATh B COBOKYITHOCTH KaK C MOAIYHKTOM a), TaK U C IMMyHKTOM 3, 00pa3yrouumMu
BMmecte onHOo uenoe (Ciulla npomus Umanuu, § 38). CnenoBaTellbHO, MMOHATHE «YyTOJOBHOE
O0OBHHEHHE» TaK)Ke€ UMEET 3HaueHUE IS MPUMEHUMOCTHU TapaHTHii ctaThul 5 § 1 a)mc) u 5
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

§ 3 (cMm., Hanmpumep, Steel u opyeue npomus Coedunénmnozco Koponescmsa, § 49). A BOT
pa3buparenbcTBa MO IMOBOAY JIMIIEHHS CBOOOJBI HAa OCHOBAHMHU KAaKOTO-THOO W3 JPyTUX
MOJAIYHKTOB CTaThH 5 § 1, Harpumep, O JUIICHUH CBOOOIBI TyIIEBHOOOIBHBIX (TIOAMYHKT €)),
HE IOMAaJaroT MOoJ JEHCTBHE YTOJOBHOW cocTaBisouiei cratbu 6 (Aerts npomus Benveuu,
§ 59).

287. HecmoTpss Ha HalM4uMe TECHOM CBSI3U MEXIy cTaTh€d 5 § 4 u crateét 6 § 1,
HEOOXOJMMO MOMHMTb, YTO LIETH 3TUX CTaTe pa3iM4YHbl U YTO YTOJIOBHAs COCTaBJISAIOLIAs
CTaTh¥ 6 HE NEHUCTBYET B OTHOLICHUH Pa30MPaATENIbCTB, CBA3aHHBIX C IPOBEPKOI 3aKOHHOCTH
colepkaHus mon cTpaxkeil. Takue pa3zOupaTenbcTBa OTHOCATCA K cdepe NpUMEHEHHs
cTaThi 5 § 4, BHICTyMarolell B JaHHOM cllydyae B KauecTBe lex specialis 0 OTHOUICHHUIO K
cratee 6 (Reinprecht npomue Aecmpuu, §§ 36, 39, 48 u 55).

288. IlonsaTtne «HakazaHue» M3 cTaTbl /7 KOHBEHIMHM TakKe SBIAETCS ABTOHOMHBIM
(Welch npomue Coeounénnoco Koponescmesa, § 27). Cyn nonaraet, 4To OTIPAaBHON TOUYKOU
JUISI KOHCTaTallui HalW4Ks «HaKa3aHUs» CIY>KUT BOMPOC O TOM, SIBIISETCS JH HAJOKEHUE
JAHHOM MepBI CJENCTBHEM OCYXKICHHsS 3a «YTroJIOBHOE TpaBoHapymieHue». [lo stomy
BOMPOCY HEOOXOIMMO MPUMEHSTh TPU KPUTEpUs, YCTAaHOBJIECHBbIE B Jaene Jueenv (Brown
npomus Coedunénnozo Koponescmea (pemt.)).

289. HakoHer, MOHATHS «yTOJIOBHOE IMPaBOHAPYIIEHUE» U «HAKa3aHUE» MOTYT HMETh
3HAYCHHE U JJIs1 ONpeesieHus] mpuMeHuMocTu ctateit 2 u 4 [lporokona Ne 7 (Grecu npomus
Pymoinuu, § 81; Serguei Zolotoukhine npomue Poccuu [BI1], §§ 52-57).

3. Honamus «uacmuasa HCuU3Hb) U «CEMEUHAA HCU3HD)

Cmamusn 8 — Ilpaeo na ysasrxicenue 4acmuoul u cemMeuHol Heu3Hu

«l. Kaxnaplii mMMeeT MpaBO Ha YBaXKEHHE €ro JMYHOW M CEeMEMHOM JKM3HM, €ro >KUJUIA U
KOPPECTIOHACHIINH.

2. He nmomyckaercs BMEIIATEIbCTBO CO CTOPOHBI ITyOJIMYHBIX BJIACTEH B OCYILIECTBICHUE 3TOrO IIPaBa,
3a HCKJIFOUCHHEM CITydaeB, KOTJla TAKOE BMEUIATENBCTBO MPEIYCMOTPEHO 3aKOHOM U HEOOXOAMMO B
JEMOKPaTHUECKOM OOLIECTBE B MHTEpECcaX HALIMOHAIBHOW O€30MacHOCTU U OOLIECTBEHHOTO MOPSIKA,
9KOHOMHMYECKOTO OJIarOCOCTOSIHMS ~CTpaHbl, B ILENSX MPENOTBPALICHUS OCCIOPAAKOB WM
NPECTYIUICHHUH, JJIsI OXpaHbl 370POBbS MM HPABCTBEHHOCTH WJIM 3alllUTHl NPaB U CBOOOA IPYTUX
JIUIL»

a) Cdepa neiicTBus cTaThu 8

290. YacTHasa *W3Hb, CEMEWHAs KU3Hb, KWINILE U KOPPECIOHJCHIIUS — BOT T€ YEThIPE
cdepbl TMYHONH aBTOHOMHUH, Ha 3aIlUTY KOTOPBIX HaueneHa craths 8. [Ipuuém st chepsl
BIIOJIHE MOTYT B3aMMHO II€pECEKaThCs, OJJHO BMEIIATEIbCTBO MOKET IOCATaTh Cpa3y M Ha
YaCTHYIO, U Ha ceMeilHyto xu3Hb (Mentes u opyaue npomus Typyuu, § 73; Stjerna npomues
Quunanouu, § 37; Lopez Ostra npomus Ucnanuu, § 51; Burghartz npomus Ilsetiyapuu, § 24;
Ptoski npomus Ionvwu, § 32).

b) IloHsiTHe «4acTHAS KU3Hb»

291. VcuepnbIBalomero OMNpEAETICHUs] TOHITUS «4acTHas JKU3HB» HE CYIIECTBYET
(Niemietz npomus ['epmanuu, § 29). Cneayromniye 3I€MEHTHl BXOAST B 3TOT IUPOKUNA TEPMUH
(Peck npomus Coedunénnozo Koponeecmea, § 57; Pretty npomus Coedunénnozo
Koponescmsa, § 61):

— (¢u3uYecKas, MCUXOJIOTHUECKass WM MOpajibHas HEMPUKOCHOBEHHOCTh cyOwekta (X u V
npomus Hudepnanoos, § 22), BKIIOYas OKa3aHWE MEIUIIMHCKOM TMOMOIIM U
ncuxuatpuueckue odcnenosanus (Glass npomue Coedunénnoco Koponeecmea, §§ 70-72;
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

Y.F. npomus Typyuu, § 33, n10 NoBOAYy NPUHYAUTEILHOIO THHEKOJOTMYECKOTO OCMOTpA;
Matter npomue Cnosaxuu, § 64; Worwa npomus lonvwu, § 80) 1 ICUXUYECKOE 310POBBE
(Bensaid npomue Coeounénnoco Koponescmsa, § 47), dbuzndeckas HEMPUKOCHOBEHHOCTh
OepeMeHHBIX KEHIIUH U Bonpoc abopta (Tysiac npomus [onvwu, §§ 107 u 110, u 4. B. u
C. npomus Hpnanouu [bII], §§ 244-246) wu ¢usnueckass H TICUXOJOTUUYECKAS
HENIPUKOCHOBEHHOCTH KEPTB JoMaltHero Hacunus (Hajduova npomus Crosakuu, § 46);

aCmeKThl (PU3MYECKOW M COLUMAIBHOW WIACHTHYHOCTH JIMYHOCTH (HAmpUMeEp, IPaBo
MOJTyYNUTh HH(POPMAIMIO O CBOEM MPOUCXOXKJICHUM M O JIMYHOCTH CBOUX POIMTENCH,
Mikuli¢ npomus Xopsamuu, § 53, n Odiévre npomus @panyuu [BI1], § 29); mo moBoxy
U3BSTHS TOKYMEHTOB, YAOCTOBEPAIOIINX JIMUHOCTD, Smirnova npomus Poccuu, §§ 95-97;

uMs 1 amuus Gusudeckoro ymna (Mentzen npomus Jlameuu (pent.); Burghartz npomug
Llseniyapuu, § 24; Guillot npomus @panyuu, §§ 21-22; Giizel Erdagéz npomue Typyuu,
§ 43), Losonci Rose u Rose npomus [llseuyapuu, § 26;

CEeMEHHOEe TOJIOXKEHNE KaK HEeOTheMJIeMasl 9acTh CONMAIbHON HICHTH(PUKAUN CYyOhEKTa
(Dadouch npomus Manvmut, § 48);

OIIpeJIeTICHNE TPABOrO pPEXKMMa OTHOIICHHH MEXAYy PEeOEHKOM M JIMIOM, KOTOpPOE IO
3aKOHY CUHMTAETCS €T0 OTI[OM (HampHUMep, B enax 00 ocnapuBaHUM OTLIOBCTBA, Rasmussen
npomue Denemark, § 33; u Yildirim npomue Aecmpuu (pent.));

MPaBO YacTHOTO JiMlla Ha cBO& m3obpaxenue u dororpabuu (Von Hannover npomue
T'epmanuu, §§ 50-53; Sciacca npomus Umanuu, § 29; Reklos u Davourlis npomus I peyuu,
§ 40);

penytauus (Chauvy u opyeue npomue Ppanyuu, § 70; Pfeifer npomue Aecmpuu, § 35,
Petrina npomus Pymwinuu, § 28, Polanco Torres u Movilla Polanco npomue Ucnanuu,
§ 40) u yectb (4. npomue Hopsecuu, § 64) nuua;

MOJIOBasi MPUHAMNEKHOCTE (B. npomue @panyuu, §§ 43 4 63), B TOM 4ucie U MpaBo JUIl,
CMEHUBUINX I10JI ONIEPALIMOHHBIM ITyTEM, Ha opuanueckoe npusHanue (Christine Goodwin
npomus Coedunénnozo Koponeecmsa [bI1], § 77);

nosnoBas opuenrauus (Dudgeon npomue Coedunénnozo Koponescmsa, § 41);

nojoBasi xu3Hb (Dudgeon npomue Coedunénnozo Koponescmea, § 41; Laskey, Jaggard u
Brown npomue Coedunénnoco Koponescmea, § 36; A.D.T. npomus Coedunénmozo
Koponescmsa, §§ 21-26);

NPaBO Ha YCTAHOBJICHUE U PAa3BUTHUE OTHOIICHHI C IPYTMMHU WHAWBHIYYMAaMH U BHEIITHUM
mupowm (Niemietz npomue I'epmanuu, § 29);

COLIMANIbHAS CBSI3b UMMUTPAHTOB C OOIIECTBOM, B KOTOPOM OHH MOCTOSIHHO TPOXHBAIOT,
HE3aBUCHMO OT HAJMYUs UM OTCYTCTBUS ceMeitnoit sxusuu (Uner npomue Hudepnarnoos
[BI1], § 59);

AMoOLIMaIbHAs CBSI3b MEXKIY ABYMsI JUIAMH OoJHOTO 1nona (Mata Estevez npomue Hcnanuu
(pemr.));

MPaBO Ha JIMYHOCTHOE PA3BUTHE U JMUYHYIO aBTOHOMUIO (Pretty npomus Coedunénnozo
Koponescmesa, §§ 61 u 67, mo moBomy pelieHUs Tula M30€XKaTh TAKOTO KOHIIA YKU3HH,
KOTOPBIN MPEICTaBISAETCS €My HETOCTOWHBIM U MYyUUTEIbHBIM), YTO OJTHAKO HE MOKPHIBACT
T00YI0 OOIIECTBEHHYIO ICATEIIEHOCTD, KOTOPOM JIMIIO XOTEIO OBl 3aHUMAaThHCSI B KOMITAaHUH
¢ cebe moJo0HBIMH (HAMPUMeEp, OXOTY C TOHYMMH Ha JAMKUX MIEKONUTAIOMUX, Friend u
Countryside Alliance u opyeue npomus Coeounénnozo Koponescmea (pemt.), §§ 40-43);

MPaBo JIUIAa pelaTh, KaKUM O0pa3oM M KOT/Ia JIOJDKHA OKOHYHUTBCS €r0 KHU3Hb, NPH
YCIIOBHH YTO OHO OyJIET B COCTOSHHHM CBOOOJHO BBIPa3UTh CBOKO BOJIO Ha Ced CUT W
MPEANPUHSTH COOTBETCTBYIOMME nercTBust (Haas npomus Llsetiyapuu, § 51);
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paBO Ha YyBaXCHHE BBHIOOpA CTAHOBUTHCA WM HE CTAHOBUTHCA POJUTEIEM B
TeHeTUYeCKOM cMbIcie (Evans npomus Coeounénnozo Koponescmsa [BI1], § 71), Brirodas
IIPaBO BLIOMPATh YCIOBUS U OOCTOSATENBCTBA, IPU KOTOPBIX JIULIO CTAHOBUTCS POJIUTEIIEM
(Ternoszky npomue Benepuu, § 22, no moBoJy noMamrHux poaoB). Brnpouem, Cyn ocTaBui
OTKPBITBIM BOIIPOC, MOMAJaeT JH OTAENIbHO B3STOE IMpaBO Ha YCHIHOBIEHHE B cdepy
NEUCTBUS CTaThbM 8, MPU ITOM MPHU3HAB, YTO TPABO OJMHOKOTO JIHMIIA HAa TOTydYeHUE
paspellieHus] Ha YCHIHOBJICHHE B COOTBETCTBHM C HAIlMOHAJIbHBIM 3aKOHOJATEILCTBOM
HaxoJIuTCs «B mpeaenax» crarbil 8 (E.B. npomus @panyuu [BII], §§ 46 u 49; cM. Takxke
[0 TOBOJY MPOIEAypbl OOCTyNa K YCBIHOBIEHUIO, Schwizgebel npomus [llgetiyapuu,
§ 73). KouBeHmuss He TrapaHTHpyeT JHIy, YCHIHOBUBIIEMY peOEHKa, TpaBa Ha
npeKpanieHue aercTBus ycoiHoBnenus (Gotia npomue Pymvinuu (peit.));

NeSITeTTLHOCTD, SIBIISIONIASsICS 1O CBOEH MpHUpoJe NMpOoPecCHOHATHHON MM KOMMEPUYECKOM
(Niemietz npomus I'epmanuu, § 29; Halford npomue Coedunénnozo Koponeecmsa, § 44,
Ozpinar npomus Typyuu, § 46) ¥ OrpaHHYEHHs HA JOCTYI K pAXy Tpodecchii M npu
npuéme Ha pabory (Sidabras u DZiautas npomue Jlumewi, §§ 47-50; Bigaeva npomus
I'peyuu, §§ 22-25);

MH(POPMALMOHHBIE IOChE WM CBEICHHS JIMYHOTO MM MyOIMYHOTO XapakTepa (Harmpumep,
CBEICHUS O IMOJUTHYECKONW JEsITEeIbHOCTH JIMIA), KOTOphle COOMPAIOTCS M XPAHATCS
ciy>x0amu  0€301acHOCTH WJIM WHBIMH TOCYAAPCTBEHHBIMU OpraHamu (Rotaru npomus
Pymoinuu [BIT], §§ 43 u 44; Amann npomus [lsetiyapuu [BI1], §§ 65-67; Leander npomus
Llgeyuu, § 48; mo nmoBoay obpasuoB JIHK, 00pa3iioB KI€TOK W OTHEYaTKOB MaIbIEB, CM.
S. u Marper npomus Coedunénnozo Koponescmea [BI1], §§ 68-86; mo moBoy 3aHeceHus B
HAIIMOHAJFHYI0 CyJIeOHyr0 0a3y MaHHBIX IO Y4YETY JIMI, COBEPIIMBIIMX IIOJOBBIC
npectyivieHus, cM. Gardel npomus @panyuu, § 58);

uHbOpMaIlMs O COCTOSIHMM 3/I0pOBbsS 4YeloBeKa (Hampumep, HHPopMalus O BHUY-
uHbUIUpoBaHHOCTH, Z npomue Duuianouu, § 71, C.C. npomue Hcnanuu, § 33; umm o
COCTOSIHUU PenpORyKTHUBHOHN cuctemsl, K.H. u opyeue npomue Crosaxuu, § 44), a Taxxe
cBelleHUsT 00 yrposax 310poBbio uenoBeka (McGinley u Egan npomus Coedunénnoco
Koponescmsa, § 97; Guerra u opyeue npomus Umanuu, § 60);

THUYECKasi NpUHAANSKHOCTD (S. u Marper npomus Coeounénnozo Koponescmea [BII],
§ 66; Ciubotaru npomue Mondosvi, § 53) U mpaBO TPEACTaBUTENICH HAIMOHAIHHBIX
MEHBIIIMHCTB Ha COXPAaHEHHE CBOEH caMOMACHTU(UKAIMM W Ha BEJACHHE YAaCTHOU H
CEMEWHOM KU3HHU B COOTBETCTBHH CO CBOEH cOOCTBeHHOM Tpaaunmeit (Chapman npomus
Coeounénnozo Koponescmsa [bI1], § 73);

CBEICHUS O JIMYHBIX PEIMTHO3HBIX U (Quiocopckux yoexaeHusx (Folgere u opyeue
npomue Hopseeeuu [BII], § 98);

HEKOTOpHIE MTPaBa MHBAIH/IOB: CTaThs 8 ObUIA MPU3HAHA TPUMEHUMOH B jiee 00 00s3aHnN
YeJIOBeKa, NPU3HAHHOTO HETOJHBIM K BOCHHOM CIy)KOe, 3alUlaTUTh HAaJOr Ha
ocBOOOXIeHUE OT cayxkObl (Glor npomue I[llsetiyapuu, § 54), oaHAKO TMPaBo
OTIBIXAMOIIETO HA MOpPE WHBAIMIA TOJYYHTh TEXHHYECKYIO BO3MOXHOCTH JIOCTyHa K
TUISKY HE MOATANO MO/ 3aIlIUTy cTaThu 8 (Botta npomue Umanuu, § 35).

292. MoXHO NHpHUBECTH CIEIYIOIIME NPUMEpPhl BMENIATEILCTB B IPaBO Ha YBaXKCHHE

YaCTHOMW KU3HU:

— 00bIck U BbleMKa (McLeod npomue Coeounénnoco Koponescmea, § 36; Funke npomug

@panyuu, § 48);

— 3a7epxkaHue W OOBICK Jmia B oOmectBeHHOM wMmecte (Gillan u Quinton npomus

Coeounénnozo Koponescmsa, §§ 61-65);
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— CJIeKCHHE 32 KOMMYHUKAIMSIMHU U MPOCIIyITUBaHuEe Tele(OHHBIX pa3roBopoB (cMm. Halford
npomus Coeodunénnoeo Koponescmea, § 44; Weber u Saravia npomus I'epmanuu (pert.),
§§ 76-79), HO He 00s3aTeNBbHO C TPUBICUYECHHUEM TaWHBIX areHToB (Liidi npomus
Ulgetiyapuu, § 40);

— BHUICOHAOIIO/ICHNE B OOIIECTBEHHBIX MECTaX C 3aMUChI0, COXPAHCHUEM U TMOCIEAYIOINM
obnaponoBanuem undpopmaruu (Peck npomus Coedunénnoco Koponeecmea, §§ 57-63);

— HaOJIOJeHHE 3a JIMLOM IpU IOMOINM CIyTHUKOBOW CHUCTEMbl HABUTALMM, a TaKXe
00paboTKa U NCIOIB30BAHNE MOJTYUYCHHOM B pe3ynbraTe HaOmoaeHus nadopmaruu (Uzun
npomus I epmanuu, § 52);

— BHUJICOHAOIIOJICHUE 3a pa0OTHUKOM, OpraHu3oBaHHOE pabortomaterneMm (Kopke npomus
T'epmanuu (per.), 1e70 0 KacCUpIIe CyIepMapKeTa, T0J03pEBaBIICHCS B Kpaxax),

— 3arps3HEHHE OKPYXKAWIIEH cpeibl, KOTOPOE MOKET OTPa3UThCs HA CAMOYYBCTBUU HIIU
KoM(popTe JIMIA, a TAKXKE JIMIIUTh €r0 BO3MOXKHOCTH ITOJIb30BATHCS CBOMM IKWJIHIIEM,
OTpUIATENILHO CKAa3aBIIKMCh B MTOT€ HAa €r0 YacTHOW M ceMmeiHol xu3Hu (Lopez Ostra
npomue Hcnanuu, § 51; Tatar npomus Pymwvinuu, § 97), Wil CHUIBHBIN 3amax CO CBAJIKU
OTXOJIOB, PpACIIOJIO)KEHHON HenajieKko OT TIOPbMBI, NPOHHUKAIOMUNA B  KaMepy
3aKJIFOYEHHOTO, KOTOpasi Ha MPOTSHKCHUH HECKOJBKUX JIET CIYKUT €My €JIMHCTBEHHBIM
«fcusHenHvIM npocmpancmeom» (Branduse npomus Pymeinuu, §§ 64-67), m urymoBoe
3arpsisHeHue (Deés npomus Benmepuu, §§ 21-24, neno o myme ¢ aBroTpaccel, Mileva u
opyeue npomus boneapuu, § 97, 1e10 0 KOMIOBIOTEPHOM KITyOe U CO3JaBa€MOM UM IITyME B
MHOTOKBapTHUPHOM JIOME);

— BONPOCH! TOTPeOEHUsS] YCOIIIMX YICHOB CEMBH, KOTJa CTaThsl § TakKe NPUMEHHMA,
npuuéM Cya mopoil He YTOYHSIET OTHOCUTCSI JIU BMEIIATEIbCTBO K MpPaBy HAa YBa)KEHUE
YaCTHOM WJIM CEMEWHOM XU3HU. IIpumepsl: mummrenbHas 3aaepKKa cO CTOPOHBI BIIACTEN B
BbI1aue Tena peO&Hka mocie mpoBeaeHus BCKpbITus (Pannullo u Forte npomus ®@panyuu,
§ 36); oTKa3 B MpOCKOE O MEPEe3aXOPOHEHUH YPHBI C TIPAXOM CyNpyTa 3asBUTEIbHUIIBI (E/li
Poluhas Dédsbo npomue Illseyuu, § 24); BOmpoc O TOM, HUMela JIM MaThb TMPaBO
NPUCYTCTBOBATh Ha IOXOPOHAX CBOETO MEPTBOPOKIEHHOTO peOEHKAa M OpraHM30BaTh
[EPEMOHUIO, a TaKXKE BOMPOC O HAJJIeKAIIeM TPAHCIOPTHOM CPEACTBE, MCIOIb3YEeMOM
JUIsl IEpEeBO3KK OcTaHKOB (Hadri-Vionnet npomus Illsetiyapuu, § 52);

3arper Ha abopT MO0 MEIUIIMHCKUM H/VITH COIMATBHBIM MOKAa3aHUsAM, XOTS caMa CTaThs 8,
Kak e€ He TOJKYH, He rapaHTUpyeT npasa Ha abopt (4, B u C npomus Upnanouu [BII], §§ 214
u 216);

NPOM3BOJI TIPH OTKAa3e B TPAXKAAHCTBE NMPHU ONPEACIEHHBIX 0OCTOSATENBCTBAX, XOTS CaMO
npaBo Ha NpUOOpeTeHHe TpaKIaHCTBA Kakoro-mmbo rocynapctBa KouBeHmmed He
rapantupoBano (Karassev u cemvsi npomug Qunaanouu (petL.)).

293. XoTs cTaThs § W rapaHTUPYET Kaxaomy Juily cdepy s CBOOOJHOTO Pa3BUTHUS U
BBIpDOKECHUS JUYHOCTU (Briiggemann u Scheuten npomus [epmanuu, § 55), oHa
pacIpoCTpaHsIeTCs HE TOJBKO Ha CHTYallld, KOTJa 3TO JIUIO0 HAXOJUTCS IOMA WM B YaCTHOU
00CTaHOBKE: CYHIECTBYIOT C(pepbl B3aMMOICHCTBHSI MEXIY YSIOBEKOM W JPYTUMHU JUIAMHU,
KOTOpbIC, UMesi MyOIMYHBII KOHTEKCT, MOTYT, TEM HE MEHee, ObITh OTHECEHbl K YaCTHOW
xu3au (P.G. u J.H. npomus Coedunénnozo Koponescmea, §§ 56 u 57).

294. JleiicTBus, mocATAOIIME HAa (PU3UYECKYI0 HIIM MOPAIbHYI HENPHKOCHOBEHHOCTh
JWIIa, HE BCET/a BIIEKYT 3a cOOOI BMEIIATENbCTBO B MPABO HA YBAXCHWE YACTHOM JKHM3HH.
OO0parienre, KOTOPOE HE MPEBBILIACT MOPOra KECTOKOCTH MO CTaThe 3, MOXKET, TEM HE MEHEe,
MPOTUBOPEYHTh CTaThe 8 B €€ aclekTe, KacaromeMCsl YaCTHOW JKM3HH, KOTJa pedb UAET O
JOCTAaTOYHO  CEPbE3HOM  TOCATATENbCTBE  HAa  (PU3UYECKYI0  WIH  MOpPAIbHYIO
HernpukocHOBeHHOCTh Juna (Costello-Roberts npomus Coedunénnoco Koponescmea, § 36).
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B HEKOTOPBIX CHTYaIMsIX CTAaThs § MOXKET TapaHTHPOBATh 3aMINUTY MPaB 3aKIIOUEHHBIX, KOTIa
oOpalieHue ¢ HUMU HE JOCTUTaeT MOopora >KeCTOKOCTH C TOYKH 3peHHs ctaTbl 3 (Raninen
npomus Quuaanouu, § 63).

¢) IlousiTue «ceMeliHAS JKU3HDY

295. CemeliHast )kU3Hb — 3TO aBTOHOMHOE TonstHe (Marckx npomus benveuu, § 31; u
Marckx npomuse benveuu, noxknan Komuccun, § 69). IlosTomy BOmpoc 0 HaIUYUK WIH
OTCYTCTBUHM «CEMEWHOH >XKM3HHW» — 3TO BONPOC O (paKTax, OTBET HAa KOTOPBIM 3aBUCHUT OT
pEaTbHOro CYyIIECTBOBAHUS HA TpaKTUKE ONM3KUX JIMYHBIX OTHoueHud (K. npomus
Coeounénnozo Koponescmea (peit.)). Ilpu OTCyTCTBUU IOPUIUIECKOTO MPU3HAHUS CEMEUHON
xu3Hu CyJ uccnenyer (akTH4eCKUe CeMEWHBbIEe CBS3M, TAKUE KaK COBMECTHOE MPOKUBaHHE
3asButeneit (Johnston u opyeue npomus Hpnanouu, § 56). Cpenu npyrux ¢(akTopoB
paccMaTpUBAIOTCS UIUTENBHOCTh OTHOLIEHUH M, €Clid pedb UAET O Mape, HaJuuue OOLIMX
JeTell Kak MOJATBEPKICHUE CYIIECTBOBAHUS MEXIY STUMH JIUIIAMUA B3aUMHBIX 00s3aTEIbCTB
X Y u Z npomuse Coeounénnoco Koponrescmsa [BII], § 36). HcuepmnbiBaromero
OIpe/ieNICHUs TIOHATHUSI CEMENHOM )KU3HU HE cyliecTByeT. B cBoelt mpaktuke Cy1 BKIHOYAl B
9TO MOHATHE CIEIYIOLIUE STEMEHTHI:

IIpaBo cTars poaurTenem

296. Tak xe Kak U «4acTHasl )KU3Hb» MOHATHE «CEeMEeHHas >KM3Hb» BKIIIOYAET MpaBO Ha
YBOKEHUE PEIICHUs] CTaTh TeHeTH4YeckuM poautenem (Dickson npomus Coeounénnoco
Koponescmesa [BII], § 66). Takum o6pa3om, mpaBo mapsl Ha oOpallleHrne K BCIOMOTaTeIbHbIM
PETNPOITYKTHBHBIM TEXHOJIOTHSM MOMAAAIOT B chepy NeCTBUS CTaThU 8, MOCKOIBKY SBISETCS
OJTHUM U3 BBIPAKEHUN YaCTHON U ceMeitHoM xu3Hu (S.H. u opyeue npomus Aecmpuu, § 60).
OpnHako TOJIOKEHUSI OTAEIBHO B3SITOM CTaThU § HE rapaHTUPYIOT IpaBa Ha oOpa3oBaHHE
CEMbH WY TIpaBa Ha ycbiHOBIEHUE (E.B. npomus Opanyuur).

OTHOCHTEJILHO JeTeil

297. EcTtecTBeHHas CBs3b MEXAy Marepbio U e€ pedéukom (Marckx npomue bBenveuu,
§ 31; Kearns npomus ®@panyuu, § 72).

298. PeOEHOK, pOXAEHHBIH B OpayHOM COI03€, aBTOMATHUYECKHM CTAHOBUTCS YacCThIO
CEeMEWHBIX OTHOIICHHWH, MOITOMY C MOMEHTa POXICHHS W B CHJIYy OJHOTO JHIIb (hakTa
POXJIEHUS] MEKAY PEOEHKOM U €ro poJUTEISIMH CYIIECTBYET CBsI3b, 00pa3ylolas «CeMenHyIo
xu3HbY. [locnemyromue cOOBITHS, KpOME MCKIIIOUUTEIBHBIX CIy4aeB, HE MOTYT pa3pyLIHTh
9Ty cBs3b (Ahmut npomus Huoepnanoos, § 60; Giil npomue [lleetiyapuu, § 32; Berrehab
npomus Huoepnanoos, § 21; Hokkanen npomue @unnanouu, § 54).

299. Jlns OMOJOrMYEcKOoro OTHAa M ero peOEHKa, poAMBIIErocs BHE Opaka, Ba)KHBIMU
JJIEMEHTAMH CpEeId TMPOYEer0 MOTYT BBICTYNIaTh COBMECTHOE TIIPOKUBAHHE, XapakKTep
OTHOLICHUN MEXIY POAUTENIIMU M 3aMHTEPECOBAHHOCTh OTHA B pebEHke (Keegan npomus
Upnanouu, §§ 42 no 45; M.B. npomue Coedunénnoco Koponescmea (pem.); Nylund npomus
Qunnanouu (peut.); L. npomuse Hudepranoos, §§ 37 no 40, Chavdarov npomue Boneapuu,
§ 40).

300. Ilo obmemy mpaBuiLy, OJJHAKO, COBMECTHOE MPOKUBAHUE HE SABISETCS YCIOBUEM Sine
qua non JUISL KOHCTAaTallMM HAJM4YUsl CEMEWHOW KM3HM MEXKIY POIUTENSIMH M JETbMHU
(Berrehab npomus Huoepaanoos, § 21).

301. YceiHOBNEHHBIE NeTH M UX NpuéMHble poautenu (X npomus @Ppanyuu (pemt.);
X npomueé Benveuu u Huoepranoos (pem.); Pini u opyeue npomus Pymvinuu, §§ 139-140 u
143-148). 3akoHHOe M HE()UKTUBHOE YCHIHOBJICHHE MOXET MOPOJIUTH «CEMEHHYIO KU3Hb»
Jla’ke TIpU OTCYTCTBUM COBMECTHOT'O NMPOXKHUBAHUS WIIM KaKOH-TMO0 KOHKPETHOH CBSI3U MEKIY
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

YCBIHOBJIEHHBIM PEOEHKOM U NPUEMHBIMHU poautensmu (Pini u opyeue npomus Pymwinuu,
§§ 143-148).

302. Cyn mMoXeT mpu3HaTh HAINYKE (GAaKTHUECKOW «CEeMEHHOM KU3HW» MEXTy MPUEMHON
CeMbell U peOEHKOM, YCTPOSGHHBIM B OTy CEMbIO, B 3aBHUCHUMOCTH OT KOJIWYECTBA
MPOBEIEHHOTO BMECTE BPEMEHH, XapaKTepa OTHOIIEHUN U POJIH, KOTOPYIO B3pOCIIbIE UTPAIOT
10 OTHOIICHHIO K peO&HKY (Moretti u Benedetti npomus Umanuu, §§ 48-52).

303. CBs3b MeXIy peOEHKOM U OJM3KUMHU POJCTBEHHUKAMH (CBSI3h BHYKOB C 0a0ymkamMu
U JIeyIIKaMH), TOCKOJIbKY TaKWe POJCTBEHHHKH MOTYT CHITpaTh 3HAYHTEIHHYIO pPOJIb B
ceMeiinon xu3Hu (Price npomus Coedunénnozco Koponescmea (pemt.); Bronda npomue
Hmanuu, § 51).

304. CemeliHasi U3Hb HE MNPEKPAIIAECTCA B CBSA3M C HM3bATHEM pPEOEHKA OpPraHoMm IO
couuanbHOM 3amute nereit (Johansen npomus Hopeeeuu, § 52) unm ¢ pa3BogoM poauTencit
(Mustafa u Armagan Akin npomus Typyuu, § 19).

305. B menax ¢ yyacTHeM UMMUTPAHTOB OTHOILICHUS POAUTENEH C UX B3POCIBIMHU ACTbMHU
HE TIOMAJAI0T TMOJ ONpeAeTICHHe CEMEHHOHN >KM3HM, €CIM TOJBKO He OyAeT MpeacTaBIeHO
JOKA3aTeNbCTB O HAIWYMH O0CO00M MPUBA3AHHOCTH, BBIXOIAIICH 3a Mpefenbl OOBIYHBIX
SMOIMANBHBIX CBsizel (Slivenko npomus Jlamseuu [BI1], § 97; Kwakye-Nti u Dufie npomus
Huoepnanoos (peut.)). Tem He MeHee, TaKue CBSI3M MOTYT OBITH MPHUHSTH BO BHUMAaHHE B
paMKax TOHATUSA «4acTHas ku3Hb» (Slivenko npomue Jlameuu [BI1], § 97). B HekoTOphIX
nenax Cya mpu3Hal, YTO OTHOILIEHHS MOJIOABIX IFOJIEH, XOTS U B3POCHBIX, HO emE He
CO3/aBIIUX COOCTBEHHOW CEMBbH, C POAMTEISIMH U JPYTUMHU OJIM3KUMHU POIACTBCHHHKAMHU
MOJKET TaK)K€ pacCMaTpUBATHCS B KadecTBEe «ceMeWHOU >xu3Hm» (Maslov npomue Aecmpuu

[BIT], § 62).

OTHOCHTEIBHO Map

306. Ilonatue «cembs» U3 CTaTbM § HE OrPaHUYMBAETCS JIMIIb OTHOIICHUSMH,
OCHOBaHHBIMU Ha Opake. OHO MOKET BKJIIOUaTh UHbIE (DAKTUYECKH «CEeMEWHBIE» CBSI3H, KOIa
JUIA TIPOKUBAIOT COBMECTHO, HE OyAy4uHu CBSI3aHHBIMH OpauyHbIMU y3amu (Johnston u opyaue
npomus Hpnanouu, § 56).

307. laxxe Tmpu OTCYTCTBUM COBMECTHOTO NPOXXMBAHHSI MOXET CYLIECTBOBATh
JIOCTaTOYHasl CBA3b AJIS KOHCTaTallMM HaJM4Yus ceMeiHol >xu3nu (Kroon u opyzue npomus
Huoepnanoos, § 30).

308. Bbpaku, He COOTBETCTBYIOLIME HAI[MOHAILHOMY 3aKOHOAATENbCTBY, HE MPEMATCTBYIOT
KOHCTaTallud Hamu4usi ceMeWHou xus3Hu (Abdulaziz, Cabales u Balketali npomue
Coeounénnozco Koponescmesa, § 63). Curyauus napbl, 3aKIIOYUBIIECH JMIIb PETUTHO3HBIHN
Opak, HEe TpPHU3HABAEMBI HAIIMOHAJIHHBIM 3aKOHOM, MOXKET OBITh OTHECEHAa K MOHSATHIO
«ceMeiHast )KU3HbY C TOUKU 3peHHs cTaThi §. OJIHAKO 3TO CTaThs HU MIPU KAKOM TOJIKOBaHUU
HEe 00sI3bIBaCT TOCYAapCTBa MPU3HABATH PEIMTHO3HBIA Opak, 0coOeHHO B cepe BOIpPOCOB
HACJIEJICTBA M TEHCUH nans mepexwusiiero cynpyra (Serife Yigit npomus Typyuu [BII],
§§ 97-98 u 102).

309. TIlomonBka cama mo cebe He oOpasyer cemeitHoW >xusHu (Wakefield npomue
Coeounénnozo Koponescmea (pemt.)).

310. /lnuTtensHoe NpOKMBaHWE B Mape JHIL OIHOTO I0JIa COOTBETCTBYET HOHSATHUIO
«cemeiHas )KM3HbY», TaK K€ Kak U B cllydae ¢ pasHonojasiMu napamu (Schalk u Kopf npomue
Ascmpuu, §§ 92-94, P.B. u J.S. npomue Aecmpuu, § 30).

Jlpyrue BUIbI OTHOIIEHUI

311. OTHOmIeHUS MEXAYy OpaThsIMU M CECTPAMH TaK)KE MOTYT OBITh KBaTHU(UIIMPOBAHBI
Kak ceMmeiHas xu3Hb (Moustaquim npomueé benveuu, § 36; Mustafa u Armagan Akin npomue
Typyuu, § 19), a Takke MKy TETAMH/IAOIMU U TUIEMSHHUKaMU/TieMsiHHUIAMu (Boyle
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npomus Coeounénnoco Koponescmesa, §§ 41-47). Oqnako TpaauIlmOHHBIA TIOIX0/ COCTOUT B
TOM, YTO OJIM3KHE OTHOIICHMSA, HE MOMaJalolue B chepy «CeMEHHOMN KU3HU» MOTYT OBITh
OTHECEHBI K chepe «4acTHOU Ku3Hm» (Znamenskaia npomue Poccuu, § 27).

MarepuaJjibHbIe HHTEPeChI

312. «CemeitHasi KU3HBb» BKJIIOYAET B ce0s HE TOJBKO COIMAIbHBIC, MOPAJIbHBIC WU
KyJIbTYpHBIE B3aUMOOTHOIIEHUS, HO U MaTepUalbHBIE HHTEPECHl, Y€MYy CBUICTCIHCTBOM
CIIy’)KAT HaJM4YUE B MPABOBBIX CHUCTEMax OOJBIIMHCTBA TOCYJApCTB-YYaCTHHKOB MHCTUTYTA
00s13aTeNFHOM A0 B HACIEACTBE WM ATMMEHTHBIX 00s3aTenbcTB. Cya mpHU3HAI, Y4TO TIpaBa
HACJICIOBAHMSI MEXKIY pOIUTSISIMH H  JEThbMH, a TakkKe MEXIy BHYKaMd |
neaykamu/6a0yikamMu monajgaroT B npeaensl crateu 8 (Marckx npomus Benveuu, § 52; Pla
u Puncernau npomueé Anooppwi, § 26). Tem He MeHee, cTaThsl 8 HE rapaHTUPYET PEeOEHKY
npaBa Ha MPU3HAHUE €0 HACJICTHHKOM yMEpILEro JIMIA JJIs MoJdydeHus Hacienctsa (Haas
npomus Huoepnanoos, § 43).

313. Cya yxe oTMedan B CBOMX pEUICHHUSIX, YTO HA3HAYCHHE CEMEHHOro mnocobus
MO3BOJISICT TOCYAAPCTBY «IIPOACMOHCTPUPOBATH CBOE YBAKCHHE K CEMEHHOMN )KU3HU» C TOUKH
3peHHsI CTaThU §, U MOITOMY OHO Iomajaet B chepy AeicTBUs IToM cTaThk (Fawsie npomus
I'peyuu, § 28).

314. TlonsTue «ceMeiHast )KU3HbY HEMPUMEHUMO B CUTYAIlMH, KOTJa ITOCJIe CMEPTH CBOCH
HEBECTHI 3asBUTENIb MOAAET UCK npomuse TPEThEro JUlla 0 Bo3MelleHuu yiiepoa (Hofmann
npomus I'epmanuu (pemt.).

4. Honamus wwHrcuiune) u «Koppecnormem(u}l»

Cmamosa 8 — Ilpaso na ygasicenue 4acmuoil U cemMeiiHol JHCU3Hu

«l. Kaxnaplii mMeeT mpaBO Ha YBaXKEHHE €ro JMYHOW M CEMEMHOM JKM3HM, €ro >KUJUIA U
KOPPECTIOHACHLINH.

2. He nomyckaercs BMEIIATEIbCTBO CO CTOPOHBI ITyOJIMYHBIX BJIACTEH B OCYILIECTBICHUE 3TOrO IIPaBa,
3a UCKJIIOYCHUEM CITy4yaeB, KOTJa TaKOe BMEIIATENLCTBO MPEAYCMOTPEHO 3aKOHOM M HE0OXOIUMO B
JEMOKPaTHUECKOM OOLIECTBE B MHTEpECcaX HALIMOHAIBHOW 0€30MacHOCTH U OOLIECTBEHHOTO MOPSAIKA,
9KOHOMHMYECKOTO OJIarOCOCTOSIHMSL ~CTpaHbl, B ILENSX MPENOTBPALICHUS OCCIOPSAAKOB WM
NPECTYIUICHHUH, JJIsI OXPaHbl 370POBbSl MM HPABCTBEHHOCTH WJIM 3alllUTHI NPaB U CBOOOA IPYTUX
JIUIL.»

a) Cdepa npumeHeHHUs CTaThH §

315. YactHas XKU3Hb, CEMEHas >KU3Hb, XKUJMWILE M KOPPECTOHACHIUS MPEACTaBIAIOT
co0oii Te yerpipe chephl TMYHON ABTOHOMHHM, Ha 3alIUTy KOTOPBIX HArelieHa CTaThs 8.
[Tpruém 3Tu cdephl BIOIHE MOTYT B3aUMHO IE€peceKaTbCs, OJHO BMEIIATEIbCTBO MOMKET
[IOCATaTh OJHOBPEMEHHO HA IIPaBO HA YBAXKCHHME YACTHOW M CEMEWHOM JKM3HU U Ha IIPaBO HA
YBaXEHHUE KIIINIA WA KoppecnonaeHmu (Mentes u opyeue npomue Typyuu, § 73; Klass u
opyeue npomug I'epmanuu, § 41; Lopez Ostra npomue Hcnanuu, § 51; Margareta u Roger
Andersson npomus Lllseyuu, § 72).

b) O0BbEM MOHATHUS «KUIMILE»

316. Xumume — 3TO aBTOHOMHOE TOHSATHE. Bompoc o Tom, sBisSeTcs 1M JaHHOE
MIOMEIICHUE OKHITUIIIEMY, MOMAIA0IINM TI0]] 3aIIUTy CcTaThu § § 1, pemaercs B 3aBUCUMOCTH
OT 00CTOSITEIILCTB JIeJIa, TAKUX, B YACTHOCTH, KaK HAIMIUE JIOCTATOYHOHN U IMPOIOJDKUTEIIEHON
CBS3M C ompeaenéHHsiM mectoM (Prokopovitch npomus Poccuu, § 36; Gillow npomus
Coeounénnozo Koponescmea, § 46; McKay-Kopecka npomue Ilonvwu (peur.)). K Tomy xe,
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CIIOBO «homey», YNOTpeONEHHOE B AHTJHUIICKOM TEKCTE€ CTaThu 8§, HE CJEeAyeT TOJIKOBATh
CJIMIIIKOM Y3KO, TIOCKOJIbKY €T0 SKBHUBAJIEHT «domicile» w3 (QpaHIly3CKOl BepCHU MIUpPE IO
3Hauenuto (Niemietz npomus I'epmanuu, § 30). D10 MOHATHE

— BKJIIOYACT NMPOXXMBAHUE B JOME, PUHAUICKAIIEM JAPYTOMY JIUILY, €CITU TAKOE IPOUCXOIUT
KOKIBIA IO B TEUCHHE IMTEIBHBIX MPOMEXKYTKOB BpeMeHu (Mentes u Opyeue npomug
Typyuu, § 73). Jnsa meneit cratbu 8§ 3asgBUTETh HE 005S3aTEIBHO JIOJDKEH OBITH
COOCTBEHHUKOM «KHJIMILAY;

— HE OTrPAaHUYMBACTCS CIy4asMHU MPOXUBAHUS HA 3aKOHHBIX OCHOBaHUSX (Buckley npomus
Coeounénnozo Koponescmesa, § 54; Prokopovitch npomus Poccuu, § 36);

— MOXET OBITh MPUMEHEHO K JKMJIOMY IMOMEUICHHIO, B KOTOPOM 3asBUTEIh MPOXHBACT HA
OCHOBaHHMH JIOTOBOpa COIMAJIBHOTO HaiiMa, JaXe €CJIM COTJIACHO BHYTPEHHHM HOpMaM
IpaBO 3asBUTES] HA NPOKMBAHUE B 3TOM MecTe mpekpaTtwio cBoé neiictBue (McCann
npomug Coeounénnoeo Koponescmea, § 46);

— HE OrpaHMYMBAaeTCA TPAAULUOHHBIMU >KUJIBIMU MOMELICHUSAMU M MOXET Cpeau MPOYero
BKJIIOUATh JKHWJIbIE aBTO(YProHbl U WHBIE BUJbI MEPEABMKHBIX TOMOB (Buckley npomue
Coeounénnozo Koponescmea, noxnan Komuccuu, § 64; Chapman npomue Coedunénnozo
Koponescmesa [BI1], §§ 71-74);

— MOXET TaK)Ke MPUMEHATHCSA K 3arOopoJHBIM aoMaM U jadaM (Demades npomus Typyuu,
§§ 3234);

— MOXET TaKKe [MPUMEHATHCS K HEXWIbIM TMOMEIICHUSIM B OTCYTCTBUE UYETKOTO
pasrpaHUdcHHUsT MEXAy O(GUCOM ¥ YacTHOW pE3WJACHIMEH WJIM YaCTHOW WU
npodeccnoHanbHOM nesTeNnbHOCThIO (Niemietz npomue [ 'epmanuu, §§ 29-31);

— MPHUMEHSETCS K TOJIOBHOMY O(GHUCY KOMITAHWH, K € (uiuaiaM WM WHBIM HEXHIIbIM
nomenieHusM uin oucam (Société Colas Est u opyeue npomus @panyuu, § 41);

— HE IPUMEHSCTCS B OTHOIICHHH HAMEPEHUS IMOCTPOUTH JOM Ha YYaCTKE MU B OTHOIICHUU
dakTa HaMM4YMs HCTOPHUYECKUX KOPHEH, CBSA3aHHBIX C OMNPEICIIEHHOW MECTHOCTBIO
(Loizidou npomus Typyuu, § 66);

— HE MPHUMEHSETCS K O0IIel MmpayedyHold B MHOTOKBAPTHPHOM JIOME, HE MpeIHA3HAYEHHOU
Ui peryisipHoro ucnonb3oBanusi (Chelu npomue Pymwinuu, § 45), K apTUCTHUECKOM
yoopuoit (Hartung npomue @panyuu (penl.)) Wik K 3eMeJIbHBIM y4acTKaM, Ha KOTOPBIX HX
COOCTBEHHUKH CaMM 3aHUMAIOTCsSl CIIOPTOM MJIM BBIJAIOT pa3pelleHuss Ha IMPOBEICHHE
CIIOPTUBHBIX MEPOIPUIATHI (Hanmpumep, aAeno o6 oxore, Friend u Countryside Alliance u
opyeue npomus Coedunénnozo Koponescmsa (peut.), § 45).

Ecnu 3asBuTens mpeTeHayeT Ha NpHU3HAHHUE <CKWIMIIEM» I[OMEIEHHs, B KOTOPOM OH
HUKOTJIa WJM TOYTH HHUKOTJa HE MPOKHUBAJI WM HE IPOXKHUBAET B TEUEHHUE JJIUTEIBHOTO
BPEMEHHU, TO BO3MOXXHO, YTO €r0 CBsI3b C 3TUM IMOMEIEHHEM OyJeT MpH3HaHa HACTOJIBKO
c1a0oi, YTO HHMKAKOW MPOOJIEMBI WIIM, 1O KpalHel Mepe, OTIENBHOTO BOMNpPOCa C TOYKU
3peHusi cTaTbu 8§ HE BO3HUKHET (CM., Hampumep, Andreou Papi npomue Typyuu, § 54).
Bo3MoxHOCTB yHacnenoBaTh Takol OOBEKT COOCTBEHHOCTH HE SBIISIETCS JOCTATOYHBIM

OCHOBAHMEM JIJIs1 KOHCTATalluu HaJIMYUs «KUIuma» (Demopoulos u opyaue npomue Typyuu
(pemt.) [BIT], §§ 136-137).

¢) IIpumepsl BMemaTe/ILCTB

317. MoXHO MOPHUBECTH CIEIYIOIIME MPUMEPHl BMEIIATEIBCTB B IMPABO HAa YBAKECHUE
JKUmiia:

— yMBIIUIEHHOE pa3pyuienue xxunuma (Selcuk u Asker npomue Typyuu, § 86);
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— OTKa3 MepeMenIéHHBIM JIMIIaM B pa3pelnieHuu BepHYThcs B ux xwunuma (Chypre (Kunp)
npomue Typyuu [BII], §§ 165-177);

— ob0bicku (Murray npomue Coedunénnoco Koponescmsa, § 88; Chappell npomus
Coeounénnozo Koponescmsa, §§ 50 u 51; Funke npomue ®@panyuu, § 48) u apyrue BUIIbI
BTOPXKEHHUS B JKUJUINE CO CTOpOHBI monuiuu (Evcen npomus Huodepnanoos (peil.);
Kanthak npomue I'epmanuu (per.));

— pemenuss B chepe 3emenbHOro ycrtpowctBa (Buckley npomus Coedunénnozo
Koponescmsa, § 60) m mocraHoBieHuss 00 u3bATUU wuMmyliectBa (Howard npomus
Coedunénnozo Koponescmea (pemt.));

— TpoOJeMBbI ¢ OKpyKatomen cpenoit (Lopez Ostra npomue Ucnanuu, § 51; Powell u Rayner
npomue Coeounénnoeo Koponescmesa, § 40; Deés npomue Benepuu, §§ 21-24);

— TMpochylIrBaHue Tele(OHHBIX eperoBopoB (cM. Klass u opyeue npomus I’ epmanuu, § 41);

— OTCYTCTBHE 3alllUThI JMYHOTO UMYyIIecTBa Kak dvactu skwimma (Novoseletskiy npomué
Ykpaunwi).

318. CyiiecTBylOT, OJHAKO, TAKHE€ BMEIIATENICTBA B MPABO IMOJb30BAHUS JKUIULIEM,
KOTOpBIE CIEAYET paccMarpuBaTh B pamkax cratbu | IIporokoma Ne 1. Bor uacTHbie
MpUMEPBI TAKUX CUTYaLUH:

- KJaccudeckue nena o0 skcnponpuatmu (Mehmet Salih u Abdiilsamet Cakmak npomus
Typyuu, § 22; Mutlu npomue Typyuu, § 23);

— HEKOTOpbIE acIeKThl JOrOBOPOB HaiiMa JKMIJIOTO MOMEIICHHS, TAaKHe KaK pa3Mep apeH/THOM
wiatel (Langborger npomus Lllseyuu, § 39).

319. OtnenbHble BMEUIATENbCTBA, HAPYIIAIOUIUE CTAThIO §, HE 00S3aTEIbHO HAPYILIAIOT
npu 3ToM ctaTbio 1 [Iporokona Ne 1 (Surugiu npomue Pymuvinuu).

320. YUro kacaeTcsi TMO3UTHBHBIX OO0S3aTENBCTB, YBAKEHHE IKHJIMINA MOXKET TaKKe
noZipa3yMeBaTh NPUHATHAE MyOJMYHBIMH OpraHAaMH MeEp, HANpaBJICHHBIX Ha 3alIUTY 3TOTO
npaBa Jake B paMKaxX OTHOIICHWN MEXIy YAaCTHBIMH JIUIIAMH U TO3BOJISIOMIAX OTPAJUTh
KHUJIUILE 3asBUTENS OT BTOP)KEHUHN U BMemaTensCTB (Novoseletskiy npomus Yrpaunwi, § 68;
Surugiu npomus Pymvinuu, § 59 v ykazaHHbIE TaM CCBUIKH).

d) ITonsiTHe «KOppPeCMOHAEH U

321. IlpaBo Ha  yBaXEHHE  KOPPECIOHICHIIMM  HAMpaBJIEHO  HA  3AllIUTy
KOH(QHICHIIMATBHOCTH JIMUHBIX coobmenuii (B.C. npomus Llsetiyapuu (pemt.)). B pesyabrare
tonkoBaHus Cy1 c4€ 5TO MPaBO MPUMEHUMBIM K CIIEAYIOUIHM chepam:

— MHCbMAa YACTHBIX JIMI, BKJIIOYas T€, Y€l OTHpaBUTENb WIM TMOJy4yaTellb HaXOIUTCS B
MecTax JuIIeHus: cBooouwl (Silver u opyeue npomue Coedunénnozo Koponescmsa, § 84,
Mehmet Nuri Ozen u Opyaue npomue Typyuu, § 41, a Takxke TOCBUIKH, 3aJ€P/KUBAEMBIE
COTpyaHUKaMH TaMOXHU (X npomue Coedunénnoco Koponescmeaa (peil.));

— TtenedoHHbIE pa3roBopsl (Klass u opyeue npomus I'epmanuu, §§ 21 n 41; Malone npomus
Coeounénnozco Koponescmea, § 64; Margareta u Roger Andersson npomus I[lleeyuu,
§ 72), Brmouas wuwHOOpPMAIMIO O HHUX, a HWMEHHO BpeMsl pa3roBopa, €ro
IPOJOJDKUTENBHOCTh, HaOpanHble Homepa (P.G. u J.H. npomus Coedunénnoeo
Koponescmsa, § 42);

— coobmenus Ha neumkep (Taylor-Sabori npomue Coedunénnoeo Koponescmea);

— Oonee crapble BUIBI 3JIEKTPOHHON KOMMYHMKAIIMHU, TaKWe Kak aODOHEHTCKas TenerpadHas
cBs13b (Tenekc) (Christie npomus Coedunénnozo Koponescmea (pemt.));
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

— COOOIIeHUS JIEKTPOHHOM MOYTHI (e-mails), paBHO Kak U Jpyras uHdopmaius, coopaHHas

B XOJIe CJIeKeHHUs 3a aeiictBusmu nuna B unrepuere (Copland npomus Coeounénnozo
Koponescmsa, §§ 41-42);

— vactHoe pamuo (X u Y npomue benveuu (pemi.)), HO TOJBKO €CIM OHO HE BEIIaeT Ha
OTKpBITON 00mIenocTynmHo# yactore (B.C. npomuse [llgetiyapuu (perl.));

— BXOSIIME WM WCXOAAIIME 3BOHKH ¢ pabodero TenedoHa, HAXOMALIETOCS IO
npocnymmuBanueM (Kopp npomus Illseiyapuu, § 50; Halford npomus Coedunénnoco
Koponescmsa, §§ 44-46);

— DJJIeKTpOHHas WHGopmauus, A00bITas B xoJe oObicka y azaBokara (Wieser u Bicos
Beteiligungen GmbH npomus Ascmpuu, § 45).

322. CopepkaHHe KOPPECIOHACHIMU HE HMMEEeT HUKAKOro 3HaueHus i1 BOMpoca O
BMeaTenscTBe (A. npomue Opanyuu, §§ 35-37; Frérot npomue Opanyuu, § 54).

323. IlpaBoBoii TpUHLUI de minimis HE TPUMEHSETCS NPU YCTAHOBICHUHM HATUYUS
BMEIIIATEIBCTBA: IOCTATOYHO BCKPBITHS 0JHOTO TTucbMa (Narinen npomus Quunanouu, § 32).

324. K HactosimieMy MomeHTy CyJ NpH3HaBajl HaJU4uue MO3UTHBHBIX 0053aTENbCTB B
cdepe KOpPECIOHICHIINHN B CIIEAYIOMNX KOHTEKCTaX:

— 00s3aTenbCTBO HE JOMYCTHTHh MYOJIMYHOTO pa3rNIallicHWsl COJMCPIKAHUS YaCTHBIX
pasroBopoB (Craxi npomus Umanuu (Ne 2), §§ 68-76);

— 0053aTeNbCTBO OKa3aTh IOMOIIb JIMINIEHHBIM CBOOOJBI B BEJCHUU MEPEIUCKU IyTEM
MIPEA0CTaBIICHUS MUCbMEHHBIX TIpuHaiexkHoctelt (Cotlet npomus Pymvinuu, §§ 60-65).

5. Honamue «umyuiecmeo»

Cmamousa 1 IIpomokona Ne 1 — 3awguma co6cmeennocmu
«1. Kaxnoe ¢u3udeckoe WM IOPUIAICCKOE JTUII0 UMEET NMPaBO Ha YBAKEHHE CBOETO I/IMYH.IGCTBa6

(...»

a) UmyuiecTBo, monajaalouiee mojx 3aliuTy

325. 3adBUTENb MOXKET yTBEP)KIATh O HapyweHuu ctatbu 1 IIporokona Ne 1 nmms Toraa,
KOTJ]a OCTIapUBaeMOe JICHCTBHE MOCSTAET Ha €r0 «UMYIIECTBO» C TOUKH 3PEHHUS STOU CTaThH.
[ToHsiTHE «UMYIIECTBO» MOXET MOKPHIBaTh KaK «CYIIECTBYIOIIEE HMYIIECTBO», TaK U
UMYIICCTBEHHBIE aKTHBBI, BKJIIOYasl MpaBa TPeOOBAaHMWsS, HA OCHOBAHUHM KOTOPHIX 3asSBUTEIH
MOJKET MPETeH/I0BaTh HA HAMYME Y HEro, M0 MEHbILIEH Mepe, «IIPAaBOMEPHOTO OXKHIAHUS
JNOOHUTHCS peaslbHOTO 00J1alaHusl UMYIIECTBEHHBIM TIpaBoM (J.A. Pye (Oxford) Ltd u J.A. Pye
(Oxford) Land Ltd npomus Coeounénmnoco Koponescmea [BII], § 61; Maltzan u opyeue
npomus I'epmanuu (peut.) [BI1], § 74 ¢); Kopecky npomus Crosaxuu [BI1], § 35 ¢)).

«OuaHue» CUMUTAeTCs «IIPaBOMEPHBIM» TOIZA, KOI/Ia OHO OCHOBBIBA€TCS Ha HOpME
3aKOHAa WJIM Ha TPAaBOBOM aKTe, 3aTPardBalOlleM COOTBETCTBYIOIIUH WMYIIECTBEHHBIN
untepec (Saghinadze u opyeue npomus I pyzuu, § 103).

b) ABTOHOMHBIN XapakTep

326. IlpenycmoTpenHoe mnepBoil yactbto ctatbu | IIporokonma Ne 1 monsarue
«KUMYIICCTBO» HOCUT aBTOHOMHBIN XapaKkTep. OHo He OrpaHU4YMBACTCd HAXOAAIIUMUCS B
COOCTBEHHOCTH BEIIaMU M HE 3aBHUCUT OT (hopMaibHOM KBAIM(PUKAIMK BO BHYTPEHHEM
npaBe. HekoTopble Japyrue mpaBa W HMHTEpEChl, O00pa3ylollde aKTUBbI, MOTYT

6. B HEKOTOpBIX MepeBoiax MCIONIB3YETCsl TEPMHUH «COOCTBEHHOCTHY (IPUM. TIEPEB.)
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

paccMaTpuBaThCs B Ka4eCTBE «MMYILECTBEHHBIX MPaB», a 3HAYUT «COOCTBEHHOCTH» C TOUYKHU
3pEHUs ATOM CTaThbU. UTO NEHCTBUTEIBHO UMEET 3HAYCHHUE, TAK 3TO BOIPOC, MOYKHO JIU B CHITY
00CTOSITENBECTB KOHKPETHOTO JIela, PACCMOTPEHHBIX BO BCEM HMX COBOKYIHOCTH, CUUTATh
3asiBUTEINsI 00JaaTesieM MaTepUabHOTO MHTEpeca, HaXOMAIIErocs TMOJ 3alluTod cTathu 1
[Iporokona Ne 1 (Depalle npomus @panyuu [bI1], § 62; Anheuser-Busch Inc. npomue
Iopmyzanuu [BI1], § 63; Oneryildiz npomus Typyuu [BIT], § 124; Broniowski npomue
THonvwu [BIT], § 129; Beyeler npomus Umanuu [BI1], § 100; latridis npomus I peyuu [BII]),
§ 54.

B ciyuae ¢ nematepuanbHbiMu akTuBaMu Cyn yuWThIBaJl, B YaCTHOCTH, BOIIPOC O TOM,
MopoJuja U KOHKPETHas MpaBoOBas CUTyalus (PMHAHCOBBIC TMpaBa U MHTEPECHl U €CTh JIH
CBSI3b C IKOHOMHUYECKOU IIeHHOCThIO (Paeffgen GmbH npomue I'epmanuu (pert.)).

¢) CymecTBylolee Ha HACTOSILIMIT MOMEHT HMYLIECTBO

327. Cratps 1 Ilporokosna Ne 1 mpumeHsieTCSl TOJBKO K CYIIECTBYIOIIEMY Ha JIaHHBIN
MOMEHT wumyuiectBy (Marckx npomus bBenveuu, § 50; Anheuser-Busch Inc. npomus
Ilopmyeanuu [BII], § 64). Ona He rapanTupyer npasa npuoOpeTaTs UMyIIecTBo (S/ivenko u
opyeue npomus Jlameuu (peut.) [BI1], § 121; Kopecky npomus Cnosaxuu [BII], § 35 b)).

328. Jlumo, xamyromieecs: Ha HapyIIEHUEe CBOETO MpaBa Ha YBAXKCHHE UMYIIECTBA, TOJKHO
CHayJaja JoKa3aTh HaMH4uue y ceds Takoro npasa (Pistorovd npomue Yexuu, § 38; Des Fours
Walderode npomuse Yexuu (peut.); Zhigalev npomus Poccuu, § 131).

329. Ecnu ectb crmop Mo TOBOAY TOro, OOJalaeT M 3asBUTENb WMYIICCTBEHHBIM
MHTEPECOM, KOTOPBIH MOXET NMPETeHAOBaTh Ha 3aIIUTy cO CTOpOoHBI craThu 1 IlpoTokoma
Ne 1, To 3Ty mpaBoBy1o cutyauuto noikeH paspemnts Cya (J.A. Pye (Oxford) Ltd u J.A. Pye
(Oxford) Land Ltd npomus Coedunénnozo Koponescmea [BII], § 61).

d) IIpaBa TpeGoBaHus

330. Ecnu uMmyIiecTBEHHBII MHTEpEC MPeJCTaBlIeH B BUJE MpaBa TPeOOBAaHUS, OH MOXKET
paccMaTpuBaThCsi KaK «akTUB» JIMIIb TOTJa, Korja oOjagaer AocTaToyHoW O0a3o0if BO
BHYTPEHHEM IIpaBe, HAIPUMEpP, €CIIM OH MOJITBEPkAEH YCTOSBLICHCS CyAeOHON MPaKTHKOU
(Plechanow npomus Ilonvwu, § 83; Vilho Eskelinen u opyeue npomue @uunamouu [BII],
§ 94; Anheuser-Busch Inc. npomus [lopmyeanuu [BI1], § 65; Kopecky npomus Crosaxuu
[BIT], § 52; Draon npomus @panyuu [BII], § 68).

331. llpaBo  TpeGoBaHMs, TOATBEPKAEHHOE CyJEOHBIM  pElICHHEM, TO  €CTh
MaTepUaIN30BaHHOE C JIOCTATOYHOM CTENEHBI0 OMPEIeNIEHHOCTH IJI TOTO, YTOOBI HMETh
UCTIOJIHUTENIFHYIO CHITy, SIBIISIETCSl «HMMYyIIecTBOM» (Raffineries grecques Stran u Stratis
Andreadis npomus I'peyuu, § 59; Bourdov npomus Poccuu, § 40).

332. Ilpaktuka Cyaa He paccMaTpuUBaeT HAJIMYUE «HACTOSILErO CIOpa» WIH
«HEe0e30CHOBATEIHHOM NMPETEH3UN» B KAUECTBE KPUTEPHUEB, MO3BOJISIONINX CYAUTh O HAITUYUU
«IPABOMEPHOTO OXUAAHUS», 3ammiaeMoro crathéit 1 Ilpotokona Ne 1 (Kopecky npomus
Cnosaxuu [BI1], § 52; Vilho Eskelinen u opyeue npomus @unianouu [BI1], § 94).

333. Eciu mpu HalM4MM CIOpa O TOJKOBAHMUM W INPUMEHEHMHM BHYTPEHHETO IpaBa
HaI[MOHAJbHBIE CYyJbl B OKOHYATEIbHON (POpME OTBEpPraroT COOTBETCTBYIOIIME apryMEHTHI
3asgBUTEIS, TO BBIBOJIA O HAJIMYUU Y TIOCIEIHETO 0OOCHOBAHHOTO OXKUIAHUS CHIENaTh HEJb3s
(Anheuser-Busch Inc. npomus Ilopmyeanuu [BI1], § 65; Kopecky npomus Cnosaxuu [BII],
§ 50).

e) Bo3BpaT co0CTBEHHOCTH

334. Cratbs 1 IlpoTokona Ne 1 Hu ITpu KaKOM TOJIKOBAaHMU HE BO3JIaraeT Ha rocyapcTBa-
YYaCTHHUKH 00IIel 00s13aHHOCTH BO3BPAaTUTh UMYILIECTBO, MIEPEAHHOE MY JI0 paTH(PUKaLUN
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Konenmuu. Cratbs 1 IIporokosna Ne 1 He orpannyuBaeT cBoOOAY TOCYIapCTB-yYaCTHHUKOB B
BOIIpOce ompeaeneHus chepbl NeHCTBUS 3aKOHOAATENLCTBA, MPUHHUMAEMOr0 Ha TMPEAMET
BO3BpaTa HWMYIIECTBa, paBHO Kak M B BOMpPOCE BHIOOpPAa YCIOBUH, HAa KOTOPBIX
BOCCTAHABIIMBACTCS TPABO COOCTBEHHOCTH TEX IIUIl, KOTOPHIE OBUIM 3TOH COOCTBEHHOCTH
JIVIICHBI.

335. B yactHOCTH, y TOCyAapcTB MMEETCS IIUPOKas cBOOOJA YCMOTPEHHS B BOIPOCE
WCKJTFOUEHHSI OT/ICIBHBIX KaTEropuii OBIBIIMX COOCTBEHHUKOB W3 YMCIIa OOJamaTeneil mpasa
Ha BO3BpaT coOcTBeHHOCTH. M ecnm TpeGoBaHME O BO3BpaTe COOCTBEHHOCTH IMOCTYNHT OT
JIWIIA, TOTMAAI0NIeT0 B KaTETOPHI0, KOTOpas ObUIa MCKIIIOYCHA W3 YMCIIa TPETCHICHTOB Ha
BO3BpPAT, TO OHO HE CO3JIACT JOCTATOYHOM 0a3bl /ISl KOHCTATAI[MH HAIUYHS «IIPABOMEPHOTO
OKUJaHMs», KOTopoe 3amuineHo cratbei 1 [Iporokona Ne 1.

336. B 1O ke Bpems, €ClM TOCYAapCTBO-YYacTHUK Tmocie patudukanuu KoHBeHIHH,
Bkitovas [Iporokon Ne 1, mpuHUMAeT 3aKOHOIATEITLCTBO O TOJIHOM HMJIM YaCTHYHOM BO3BpaTe
UMYIIECTBA, KOH(QUCKOBAHHOTO MPH MPEKHEM PEKHME, TO MOXKET OBITh PEIICHO, YTO TAKOE
3aKOHOJIATEITLCTBO CO3/1aET B OTHOIICHHUH JIHII, yIOBJICTBOPSIONIMX KPUTEPHUIM IS BO3BpATa,
HOBOE MPaBO COOCTBEHHOCTH, TMomajatomiee moj 3amurty cratbu 1 I[Ipotokoma Ne 1. Tor xe
OPUHIMUI TPUMEHSETCS B OTHOIIGHHMM MEXaHM3MOB BO3BpaTa WM  BO3MEIICHUS,
YCTaHOBJICHHBIX Ha OCHOBAaHHMH 3aKOHOJIATEIILCTBA, MPUHSITOTO 0 paTudukanu KoHBeHmm,
€CIIM ATO 3aKOHOJATEIBCTBO OCTAIOCH B cuiie mocie patudukanmu [Ipotokona Ne 1 (Maltzan
u opyeue npomus Allemange (pew.) [BI1], § 74 d); Kopecky npomus Cnosaxuu [BII], § 35 d)).

337. Hagexxaa Ha mpu3HaHKE TpaBa COOCTBEHHOCTH, PEaIbHOE OCYIIECTBICHHE KOTOPOTO
HEBO3MOXXHO, PABHO KaK U YCJIOBHOE TpeOOBaHUE, KOTOPOE TEPSET CHITY M3-3a HEBBITIOJHCHUS
YCIIOBHSI, HE MOTYT CUHTATHCS «UMYIIECTBOM» C TOYKHM 3peHus cratbu | Ilpotokoma Ne 1
(Malhous npomue Yexuu (peut.) [BI1]; Kopecky npomue Crnosaxuu [BI1], § 35 c)).

338. Bepa B TO, 4TO paHee ACHCTBOBABIIHNII 3aKOH OyIeT M3MEHEH B TIOJIB3Y 3asiBUTEIS, HE
MOYET PacCMaTPUBATBCS KaK BHJl MPABOMEPHOTO OXHJAHHMS C TOYKH 3PEHUS CTaThu |
[Iporokona Ne 1. CymiecTByeT pa3HuIla MEXAy OOBIYHOM HAJEeXJIOM, kKak Obl HU Oblia
MOHSATHA €€ TOJOIUIEKA, ¥ MPABOMEPHBIM OXKUIAHUEM, KOTOPOE HOCHT 00Jiee KOHKPETHBIN
XapaKkTep W OCHOBHIBACTCS HA HOPME 3aKOHA WJIM Ha MPAaBOBOM aKTe, TAKOM Kak cyaeOHOe
pemenue (Gratzinger u Gratzingerova npomuse Yexuu (peut.) [BII], § 73; Maltzan u opyeue
npomue Allemange (pem.) [BIT], § 112).

f) Byaymmue 1oxoant
339. Bynymue 10X0/bl pacCMaTPUBAIOTCS KaK «MMYIIECTBOY», TOJBKO €CIIU OHH YK€ ObLITN
3apaboTaHbl UK Korjaa TpeOoBaHMe 00 UX BBIIJIATE O0JIaJaeT MCIOMHUTEIbHOU cuioi (lan
Edgar (Liverpool) Ltd npomus Coeounénnoco Koponescmea (peut.); Wendenburg u opyeue
npomus I'epmanuu (peut.)). Levinen u opyeue npomus @unianouu (peul.); Anheuser-Busch
Inc. npomue Iopmyeanuu [BII], § 64).

g) Kumentypa

340. Cratpst 1 IIporokonma Ne 1 mpumeHsieTcs K TPEACTABUTENSAM JIMOEpPaATbHBIX
npodeccuit U UX KIMEHType, TaK Kak IoclieHhe, OyIydd BO MHOIOM YaCTHONPABOBHIM
DJIIEMEHTOM, MOTYT pacCMAaTPUBATHCS KaK HEKOTOPHIA AaKTUB, a, CIIEOBATEIbHO, Kak
UMYIIECTBO C TOYKH 3pEHHs IepBoro mpemioxeHus crarbu 1 Ilporokoma Ne 1 (Lederer
npomus I'epmanuu (pent.); Buzescu npomus Pymvinuu, § 81; Wendenburg u opyeue npomus
I'epmanuu (pem.); Olbertz npomus I'epmanuu (pem.); Déring npomue I epmanuu (peut.); Van
Marle u opyeue npomus Huoepranoos, § 41).
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h) JluneH3nu Ha ocylecTBIeHHE KOMMePYeCKOM 1esiTeIbHOCTH

341. JluueH3usi Ha OCYIIECTBICHHE KOMMEPUECKON NEATEIbHOCTH pacCcMaTpUBAETCS Kak
UMYIIECTBO; €€ OT3BIB pPAacCMaTpPUBACTCS KaK BMEIIATEIBCTBO B IPABO Ha YBaKCHHE
COOCTBEHHOCTH, rapaHTupoBaHHoe cTaThEéil 1 Ilpotokona Ne 1 (Megadat.com SRL npomus
Monooswt, §§ 62-63; Bimer S.A. npomus Mondoeuwl, § 49; Rosenzweig u Bonded Warehouses
Ltd npomus [lonvwu, § 49; Capital Bank AD npomue boneapuu, § 130; Tre Traktorer AB
npomus Llleeyuu, § 53).

i) Uudasuus

342. Cratbs 1 Ilpotokona Ne 1 He HamaraeT Ha rocyaapcTBa oOmIeil 00S3aHHOCTH TO
NOJJICP)KAHUIO  MMOKYNATENIbHOW  CIIOCOOHOCTH  JICHEKHBIX CpEJCTB, BIOXKEHHBIX B
(buHAHCOBBIE OpraHU3alliu, MyTEM PETYISIPHOM WHACKCAlMH BKIanoB (Rudzinska npomue
THonvwu (pemt.); Gayduk u opyeue npomus Yxpaune: (pem.); Riabykh npomus Poccuu, § 63).

Her Takxe y rocyaapctB 00s:3aHHOCTH 00ecriedrBaTh COXpPaHEHNE CTOMMOCTH JI0JITOB WM
NPUMEHATh K YacTHBIM JojdraM meHio ¢ yuéroMm uHbusuuu (Todorov mpomus bBoneapuu

(pe.)).

j) HHTe/ekTyanbHas COOCTBEHHOCTh

343. Cratbs 1 IIporokona Ne 1 mpuMeHsIETCS K MHTEIUIEKTYaIbHOM COOCTBEHHOCTH KaK K
TakoBO# (Anheuser-Busch Inc. npomus Ilopmyeanuu [BI1], § 72).

344. Ona TaxXe MPUMEHSIETCS K 3asBJICHHIO O PETHCTPAIMA TOPTrOBOM Mapku (Anheuser-
Busch Inc. npomue I[lopmyeanuu [BII], § 78).

k) Axuuu
345. Akuwuu, oOiajaromme >KOHOMHYECKOW II€HHOCTBbIO, MOTYT paccMaTpHUBaThCS B
kauectBe umymectBa (Olczak npomus [onvwu (pemt.), § 60; Sovtransavto Holding npomue
Ykpaunwi, § 91).

1) Bpimiartsel o couuaabHOMY o0ecneyeHn o

346. Ilpu onpenenenun npumeHumoctu crateu | IIpoTokonma Ne 1 Her Hukakux
OCHOBaHUM JJIs pa3rpaHUUEHUs] HAKOIUTEIbHBIX 1 HEHAKOMUTENbHBIX BBIILIAT.

347. Cratbs 1 [Ipotokona Ne 1 He rapaHTHpyeT MpaBa MojgydyaTh Kakue Obl TO HU OBLIO
couuanbHble BbILIATBL. OJHAKO €CIM TOCyJapCTBO-YYaCTHHK B CBOEM 3aKOHO/ATEIbCTBE
npeaycMaTpuBaeT HalUuuMe COLMAJIbHBIX BBIIUIAT, HA3HA4YaeMbIX KaK B CBSI3U C
IPEIBAPUTENBHO CIETaHHBIMU OTYHCIEHUSMH, TaK M B OTCYTCTBHE TaKOBBIX, TO B
OTHOILICHUH JINL, YAOBJIETBOPSAIOLINX YCTaHOBICHHBIM KPUTEPHUAIM, TAKUE BHYTPEHHHE HOPMBI
JOJDKHBI paccMaTpuBaThC B KAyeCTBE OCHOBAHMS, MOPOXKAAIOIIETO HWMYLIECTBEHHbBIN
UHTEpec, nomnaaaroumii nox 3amuty cratbu 1 Ilportokonma Ne 1 (Stec u opyeue npomus
Coeounénnozo Koponescmsa (pem.) [BII], §§ 53-55; Andrejeva npomus Jlamsuu [BI1], § 77;
Moskal npomue [lonvuiu, § 38.
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III. MATEPUAJIBHBIE OCHOBAHUSA HEITPUEMJIEMOCTHU

A. SIBHAs HE0O0OOCHOBAHHOCTH

Cmampusn 35 § 3 a) — Ycnosua npuemnemocmu

«3. Cyn oOBsBISIET HETIPHEMIIEMON TO0YI0 MHIWBUAYAIBHYIO JKAI00y, MOJJAHHYI0 B COOTBETCTBHU
co cTaThEen 34, ecaau OH COUTET, YTO:

a) aTa xanoba ABJISIETCS SBHO HEOOOCHOBAHHOW WM HECOBMECTHUMOH C MOJOXEeHUsAMH KOHBEHIMH
win [IpoTOoKONOB K Hel, Win ecinu OyJeT KOHCTAaTUPOBAHO 3JIOYNOTPEOJICHHE TMPaBOM II0/Ia4H
KaIo0sL; (...)»

1. Obuwue nonoxcenusn

348. laxxe korma >xamo0a coBMectumMa ¢ KonBeHumel u (¢opMaibHble YCIOBUSA
npuemiemMoctu cobmonensl, Cyll, TeM HE MEHee, MOXKET MPU3HATh Kano0y HempUueMIeMOi
[0 OCHOBAaHHUSAM, KacalolIUMCSl CyILIecTBa Jesa. [ JaBHBIM U3 TaKUX OCHOBAHUN SIBISETCS
sBHasi HEOOOCHOBAHHOCTH >Kaj00bl. ECTh BEpOSATHOCTH, YTO MPUCYTCTBHE TEPMHHA «SIBHO» B
cratbe 35 § 3 a) moxer BBecTH B 3a0myxnaeHue. [lpu OyKBalbHOM NMOHMMAaHHHM MOTJIO OBI
MOKa3aThCs, YTO 3TO OCHOBaHHE HEMPUEMIIEMOCTH MPUMEHSETCS UMb K TeM anodam, yeit
HEOOOCHOBAaHHBIM M HaJyMaHHBIM XapakTep cpa3y BUJEH JI0OOMY HPOCTOMY YHMTATENIO.
OpnnHako, Kak CleayeT M3 YCTOsIBIICHCS M O4eHb OOBEMHOW MpPaKTUKH OpraHoB KoHBeHIUH
(to ectb Cyna o 1 HostOpst 1998 rona u EBponeiickoii KOMHUCCUU TI0 TIpaBaM YeJIOBEKa), 3TOT
TEPMHH CJIEAyeT TPAKTOBATh MIMPOKO U COOTHOCUTH €T0 C OKOHYATEIbHBIM UCX0J0M fena. Ha
caMoOM Jiefie «IBHO HEOOOCHOBAHHOI» cuMTaeTcs Jrodas xkanoba, KOTopas Mo pe3yJbTaTam
MPEeIBAPUTEILHOTO PACCMOTPEHUST CBOETO MATEPHAILHOTO COJIEP)KAHUS HE COICPKUT
NPU3HAKOB HapyILIEHUs MPaB, TapaHTUPOBaHHBIX KOHBEHIIMEH, U TO3TOMY MOXKET OBITH Cpa3y
npu3HaHa HempuemieMoi 6e3 popMarbHOTO pacCMOTPEHHS Jelia MO CYHIECTBY (YTO OOBIYHO
JIOJI’KHO OKaHYMBAThCSI BHIHECEHUEM ITOCTAHOBJICHUS).

349. Unorma mnmsa BBIBOJA O siBHOM HeoOocHoBaHHOCTH Cyay MOTYT MOTpeOOBaThCS
BO3paXXeHUsI CTOPOH. UTOOBI MpUHTH K mog00HOMY BbIBOny Cya MOpO# MycKaeTcsi B CBOEM
pelIeHUH B JUIMHHYIO U CKpPYMyJE3HYIO0 apryMmeHrtanuio. Bc€ 3To, oAHAKO, HE OTMEHSET
«SIBHOTO» XapakTepa HEOOCHOBAHHOCTH Kano0bl (Mentzen npomue Jlameuu (pemt.)).

350. bompmHCTBO ~ SBHO  HEOOOCHOBAaHHBIX  JKaIoO  TWpHW3HAWOTCA de  plano
HENPUEMJIEMBIMU €MHOJIMYHBIM CYIbEN WIM KOMUTETOM U3 TpEX cyaeu (ctatbu 27 u 28
KonBennun). OnHako HEKOTOpbIE KaloObl TAKOTO POJIa pacCMAaTPUBAIOTCA MajlaTaMH U JIaxke
B UCKJIIOUUTENBHBIX ciiydasx bonbmoi nanaroit (Gratzinger u Gratzingerova npomus Yexuu
(pem.) [BIT]; Demopoulos u opyeue npomue Typyuu (pemt.) [BIT]).

351. Korna roBopsT 0 «sIBHOW HEOOOCHOBAHHOCTWY, TO PE€Yb MOXKET HATH KaK O kajode B
11eJIOM, TaK M 00 OTAENbHON MpeTeH3un, chopMyIUpOBaHHON B pamMKax jena. B HeKOTophIx
JieNiaX 4acTh jKaJo0bl MOXKET OBbITh OTKJIOHEHA IO MPaBHITy YeTBEPTOI MHCTAHIIUH, B TO BpEMs
KaK Jpyrasi 4acTbh aJloObl MOXKET ObITh MPU3HAHA MPUEMIIEMON U Ja’Ke BBUIUTHCS B UTOTE B
IIOCTaHOBJICHUE, KOHCTatupyiouiee HapymeHune Konenuuu. Ilosromy TOuHee ObL1O OB
BECTH peUb O «SIBHOW HEOOOCHOBAHHOCTH OT/EIbHBIX MPETEH3UN.

352. Jlng nDOHUMAHUS CMBICIA M 00bEMA TMOHATHSA «sABHAsS HEOOOCHOBAHHOCTB)
HEOOXOJUMO TOMHHUTH, YTO OJHUM M3 OCHOBHBIX MNPUHLHUIIOB (PYHKIMOHUPOBAHUS BCEH
KOHBCHLIMOHHOM  CHCTEMBl  SBIS€TCS  NPUHIMI  CyOCHIAMApHOCTH. B KOHTEKcTe,
3aTparuBaronieM EBpomneickuidl cya Mo npaBaM YeJIOBEKa, 3TOT IMPUHIMI O3HAYaeT, YTO
3aJa4a 1Mo 00eCHeueHUIo COOIOJCHUA U peaju3aluy MpaB, 3aKpeIuiéHHbIX B KoHBeHIMH,
BO3JIaraeTcsi B MEPBYIO OYepeab Ha BJIACTU TOCYAapcTB-ydacTHHKOB, a He Ha Cya. Cyn
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BCTyMaeT B JIENO, TOJbKO €CIM HallMOHAJIbHBIE BJIACTH HE CIPABISAIOTCA CO CBOEH 3amaueit
(Scordino npomus HUmanuu (Ne 1) [BII], § 140). IloceMy mpenmnodTuTENbHEE, YTOOBI
yCTaHOBJIEHHE (DAKTOB JieJla U PacCMOTPEHHUE CBSI3aHHBIX C HUMHU BOMIPOCOB MPOUCXOIUIIO,
HACKOJBKO 3TO BO3MOXKHO, Ha HAallMOHAJIBLHOM YpoOBHE. HalmoHanbHBIM OpraHam BJacTH,
HaXOJSAIIUMCA B NPSIMOM M TOCTOSSHHOM KOHTAaKTe€ C JKMBBIMH YYaCTHHKaMH IPAaBOBBIX
OTHOIICHUN B CBOMX CTPaHAaX, JOJDKHO OBITH BHJIHEE, KAKHE MEpBhI CIEeIyeT MPEANPUHUMATH
JUIsL ycTpaHeHHsl mpenmnosiaraeMblx Hapymenuid Kousenuuu (Varnava u opyeue npomus
Typyuu [BII], § 164).

353. SIBHO HEOOOCHOBaHHBIC KAJT00bI MOXXHO CrPYIIUPOBATH B UYETHIPE OTACIIbHBIC
KaTEeropHH: Kano0bl «4ETBEPTON MHCTAHIIMIY, JKaJ00bl, B KOTOPBIX IPOCMATPUBAETCS SIBHOE
¥ OYEBHJIHOE OTCYTCTBHME HApYIICHHMs, >KajJoObl, HE MOAKPEIUVIEHHBIC TOKa3aTeIbCTBAMU, H,
HAKOHEIl, HeBpa3yMHUTENIbHbIC U HAAyMaHHBIE KaJIOObI.

2. «Hemeépmasa uncmanyusny»

354. Ocobas xareropus xano0, mocrynatomux B CyJ, HOCUT 00IIee Ha3BaHHUE <OKaJOOBI
4eTBEPTON MHCTAHIIUUY». JTOT TEPMUH OTCYTCTBYeT B TekcTe KonBeHimu. OH ObUT pOKIEH
npereaeHTHOM npakTukoil opranoB Kousenuuu (Kemmache npomus @panyuu (Ne 3), § 44) u
CMOTPHUTCS HECKOJIBKO MapaoOKCalIbHbIM, HOO yKa3bIBaeT Ha TO, yeM CyJ He sBIseTcsS. A He
SABJISICTCS. OH aneJUISIUMOHHON, KACCAlMOHHOW WJIM HAaA30PHON MHCTAaHLMEN MO OTHOUIEHUIO K
cyaam rocyaapctB-ydyacTHUKOB KonBeHuuu. Cy He MOXKET epecCMOTPETh AENI0 TaK, KaK 3TO
caenan Obl HAIMOHAJIBHBIA BEPXOBHBIA CyJ. JKamoObl 4eTBEPTON WMHCTAHLIWU SIBIISIOTCS
pe3yJIbTaTOM HEMPAaBHIBHOTO MOHUMaHUs 3asBuTesiMU poiu Cyna U NpUpoAbl cyAeOHOTO
MEXaHU3Ma, yCTaHOBJIECHHOro KoHBEeHIIMEH.

355. Hecmotpss Ha Hamumume ocoOeHHOcTel, KoHBeHIMS ocTa€rcss MeXIyHapOIHBIM
JIOTOBOPOM, TOAYMHSIIONIUMCA TE€M >K€ MpaBUjiaM, YTO U JPYTH€ MEKIOCyJapCTBEHHBIC
JIOTOBOPBI, B YAaCTHOCTH, IIpaBWjaM, YCTaHOBJICHHbIM BEHCKOIl KOHBEHIIMEH O MpaBe
MEXIYHAPOAHBIX 10TOBOPOB (Demir u Baykara npomus Typyuu [BI1], § 65). Cyn He moxer
NpEeBBIIATh TpeeNbl OOIIe KOMIIETEHIIMH, KOTOPYIO CBOEW CyBEpPEHHOH Bollel emy
nenerupoBaiy JloroBapuBaronmecss rocyaapcTBa. JTH mpeaesibl 0003HAaYeHB B cTaThe 19
KoHBeH1MH, KOTOpas IJIACHUT:

B menmsx oOecniedeHuws CoOOMIOACHHUS 00s3aTENbCTB, MPHHATHIX Ha cebss Bwicokumu
HorosapuBatonumucsi Croponamu 10 Hactosmeid KouBennmu u IIporokormam K HeEH,
yupexaaercs EBponeiickuil Cyn 1o mpaBaM 4enoBexa (...)

356. Takum oOpa3om, kommereHuus CyJa OrpaHHYMBACTCS IPOBEPKOW COOIIOAECHUS
rocylapCTBaMH-y49aCTHUKaMH 00s3aTeNbCTB B cepe MpaB YeIOBeKa, KOTOPhIE OHU Ha cels
npuHsM, npucoenuHuBiinch K KonBenuuu (u e€ Ilporokonmam). Kpome Toro, BBumy
OTCYTCTBHUS TIOJIHOMOYMU JIEHCTBOBAaTh HEIMOCPEICTBEHHO B paMKaX IPAaBOBBIX CHUCTEM
rocyJ1apcTB-y4acTHUKOB, CyJ OJKEH COOMI0aTh aBTOHOMHOCTh 3THUX INPABOBBIX CHUCTEM.
OT0 03HauaeT, 4To B 3a1a4y Cy/a He BXOJUT pacCMOTpPeHHE (DaKTUIECKUX HITH FOPUIMYECKIX
OLIMOOK, TMPEaNOJOKUTEIBHO COBEPIIEHHBIX BHYTPEHHUM CYAOM, 332 HCKIIOUYEHHEM TeX
CilydaeB, KOTJa M B TOW Mepe, B KaKOW TaKWe OIMMOKM MOTJIM YIIEMHUTbH IpaBa M CBOOOIHI,
sanumaemble KonBennuei. Cya HE MOXKET CaMOCTOSITENbHO OLICHHMBATh (PaKTHUYECKHE WIN
IOPHINYECKAE OOCTOATENBbCTBA, KOTOPHIE 3aCTaBWJIM HAIMOHAIBHBIA CyJ BBIHECTH TaKOE
pelenue, a He apyroe. B npotusHoM ciydae Cyn npeBpaTuics Obl B TPETBIO UM YETBEPTYIO
MHCTAHLIMIO, BBIWIS IpPU 3TOM 3a Hpenensl cBoux mnoisHomouuil (Garcia Ruiz npomue
Hcnanuu [BI1], § 28; Perlala npomus I’ peyuu, § 25).
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357. C y4€ToM BBILIEU3TIOKEHHOTO CIIEAYEeT KOHCTaTUPOBaTh, uTo Cy, Kak MpaBUiio, HE
MOKCT NEPCCMATPUBATH 3aKIIFOUCHUSA U BBIBOAbI HAITUOHAJILHBIX CYJOB OTHOCHUTCIIBHO!:

— ycraHoBIIeHUs (AKTOB JIeTa;

— TOJIKOBAaHWS M MPUMEHEHHSI BHYTPEHHETO IPaBa;

— JIOMYCTUMOCTH U OILICHKH JIOKA3aTeIbCTB B CyAcOHOM pa3OupaTeabCTBe;
— MaTepUATbHOH CIPaBEUIMBOCTH MCXO0/1a TPaXTaHCKOTO JIeNa;

— BHHOBHOCTH HJIM HEBUHOBHOCTH OOBHHSIEMOIO B YTOJIOBHOM ACJIC.

358. Cyx MOXeT B BUJE UCKIIIOUEHUS IIEPECMOTPETh YKa3aHHbIE PEIICHUS U BBIBOJBI, HO
TOJNBKO TOTNA, KOTJAa OHU HECYT CIIeIbl OTKPOBEHHOTO M OYEBHIHOTO TIPOM3BOJIA,
IPOTUBOpPEYAT CIIPABEUIMBOCTU U 3[JpaBOMY CMBICIIY M CaMHU O ceOe ABISIOTCS HapyLUIeHUEM
Kounsennuu (Syssoyeva u opyeue npomus Jlamseuu (uckimouenue u3 cnucka) [bII], § 89).

359. XKanoba 4eTBEPTON MHCTAHIIMKM MOXKET OBITH 3asBlieHA MO 000 MaTepuaIbHOU
crarbe KOoHBEHIIMM M 110 TIOBO/Y CHOpa HAa HALIMOHAJIHHOM YPOBHE M3 JIFOOOW OTpACIv MpaBa.
JlokTpHrHa 4eTBEPTOM MHCTAHLUYU IPUMEHSETCS, B YaCTHOCTH, B JeJax:

— rpaxnanckux (Garcia Ruiz npomueé Hcnanuu [BI1], § 28 u Pla u Puncernau npomus
Anooppet, § 26);

— yronoBubIX (Perlala npomue ['peyuu, § 25, a taxxke Khan npomus Coedunénnozo
Koponescmsa, § 34);

— HanoroBwIX (Dukmedjian npomus @panyuu, § 71);

— commanbHbIX (Marion npomus @panyuu, § 22);

— aJIMUHUCTPATUBHBIX (Agathos u opyeue npomus I peyuu, § 26);
— Kacarouxcs BbIoopoB (Adamsons npomue Jlamsuu, § 118);

— KacaloulMXcs Bbe3/a, MpeObIBaHUS U BBIABOPEHUS WHOCTpaAHIEB (Syssoyeva u opyeue
npomue Jlameuu (uckmouenue u3 cnucka) [bII]).

360. OnmHako dYaiie BCEro XajaoObl YETBEPTOM WHCTAHIIMK TOMAIOTCS MO cTtathe 6 § 1
KoHBeHIIMM B OTHOIIEHMM TMpaBa HA «CIpPaBEUIMBOE CyneOHOe pa30oHpaTeNnbCTBO» IO
TPaXXIAHCKUM M YTOJIOBHBIM jeniaM. Heo0XoaumMo mOMHHATE — (MO0 IMEHHO B 3TOM BOIIPOCE U
KpPOETCS UCTOYHUK HETIOHUMAHUSI CO CTOPOHBI MHOTHUX 3asBUTENEH) — YTO «CHPABEIIUBOCTHY
C TOYKH 3pPCHHSI CTaThu 6 § 1 He SBISETCS CIPABETUBOCTHIO B «MAaTEPHATLHOM CMBICIIE), TO
€CTh TOH, KOTOpasi HaXOAUTCA Ha MEPECEUCHUH MpaBa U ITUKU U YCTAHOBUTH KOTOPYIO MOXKET
TOJIBKO CyJ, paccMmaTpuBaromuii nemo mo cymectBy. Crates 6 § 1 rapaHTupyeT IHIIb
«TIpOIleCCyalbHYIO» CIPABENIMBOCTh, KOTOpas Ha TPAKTUKE BBIPAXKAETCS B HAIUYUHU
COCTSI3aTENILHOTO Pa30MpaTeNbCTBa, B KOTOPOM CTOPOHBI paBHBI mepen cynom (Star Cate
Epilekta Gevmata u opyaue npomuse I peyuu (peit.)).

361. Ecnu, COOTBETCTBEHHO, Kaja00a 4eTBEPTOM MHCTAHIIUU 3asBISICTCS MO cTaThe 6 § 1
Konsennuu, Cy OTKIOHSIET €€, KOHCTaTUPYsl, 9TO Pa30HpaTeNbCTBO, B KOTOPOM y4acTBOBAJ
3asIBUTEIb, OTBEYAJTIO TPEOOBAHUSAM COCTSI3ATSIILHOCTH, YTO 3asBUTEIIb HMEJI BO3MOXHOCTh Ha
KOKIOW cTaguu  pa3dHWpaTeNnbcTBa  MPEACTaBUTh  apryMEeHTHl W JIOKa3aTelbCTBa,
MPEJICTABIISIBIIMECS €My BKHBIMH JUUIS 3aIATHI CBOCH IMO3WMIMU, YTO OH WMEN pPeabHYIO
BO3MOXXHOCTh OCTIOPHTH apTyMEHTHI U JJOKa3aTeJIbCTBA MPOTUBOIIOIOKHON CTOPOHBI, YTO BCE
apryMEHTHI, OOBCKTUBHO Ba)KHBIC IS MCXOJa Jelia, ObUIM JOJDKHBIM 00pa3oM HU3yYeHBI
CyJIOM, 4TO OCIapuUBaeMoOe pelleHHe ObLIO B HaalexaimeM o00bEME MOTHBHUPOBAHO KakK C
(aKTUIECKOM, TaK U C FOPUINICCKON TOUKH 3PEHUS, U, CIICIOBATEIHLHO, YTO Pa30UpaTeIbCTBO
B 1[EJIOM OTBeuano TpeboBaHUAM crpaBemmuBocTu (Garcia Ruiz npomus Hcnanuu [BII] u
Khan npomus Coeounénnozo Koponescmesa).
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3. Aenoe u ouesuonoe omcymcmeue npuIHaK08 HApyuileHus

362. Ecnu xanoba cooTBETCTBYET (POPMaIbHBIM YCIOBUSM MPUEMIIEMOCTH, COBMECTHMA C
KonBenuueit u He sBIsETCS Kajg000i YeTBEPTON MHCTAHIIUH, TO BCE paBHO OHA MOXET OBITh
npU3HaHa SIBHO HEOOOCHOBAaHHOW B cClydyasx OTCYTCTBHSI NPU3HAKOB HApYIIEHUS IIPaB,
rapantupoBanHbIX KonBenmueid. B atom ciyuae Cyn, oOpaiias BHUMaHUE Ha CyIIECTBO JIena,
JieNaeT BbIBOJ 00 OTCYTCTBMU MPU3HAKOB HAPYIICHUS U OOBSBISIET kKalo0y HEMpUeMIIeMOH,
HE Tepexo/s K CleAyIoulei craauu npou3BojacTBa. JKamoOsl, TpeOyrole Takoro moaxoaa,
MO>KHO Pa3JIeIUuTh Ha TPU PYIIIHI.

a) OTcyTCTBHe NMPU3HAKOB MPOU3B0JIa UJIN HECTIPABEAJIUBOCTH

363. B COOTBETCTBHMU C TMPUHIUIIOM CyOCHIUApHOCTH, 3aja4a I10 OOCCIICUCHHUIO
coOrofeHus TIpaB, 3aKperlUIEHHBIX B KOHBEHIMH, BO3IaraeTcsl B IEPBYIO Ouepe/ib Ha BIACTH
rOCyIapCTB-y4acTHUKOB. [103TOMY, KaKk MpaBwiIo, YCTaHOBJIEHUE (DAKTOB Jeia U TOJKOBAHHE
BHYTPEHHETO TpaBa OTHOCSTCS HMCKIIOUUTENBHO K KOMIIETCHIMH HAIlMOHATIBHBIX BIACTHBIX
OpPTaHOB, YbH 3aKIFOUCHUS U BBIBOJBI 00s3aTenbHbl A1t Cyma. OMHAKO, COTJIACHO TIPHHIIUITY
a¢dexTUBHOCTH TIpaB, CBOMCTBeHHOMY Bceil cucteme Konpenumu, Cya MOXET U JTOJKEH
yOeMUTBCS, YTO TIPOIECC TPHHATHS OCIIAPUBAEMOTO  3asBUTCIIEM PEHICHHS  OBLI
CIPaBeIJIMBBIM U MPHU 3TOM OTCYTCTBOBAJ MPOW3BOJ (MO MPOLIECCOM MPUHSATHUS PELICHHS
UMEeTCs B BUY JTUOO aMHHHCTPATHBHOE MTPOU3BOJICTBO, TUOO cyneOHOe, 00 00a 13 HUX B
3aBUCHUMOCTHU OT KOHKPETHOTO JIeJia).

364. CnenoBatenbHo, Cya MOXET NpU3HATh SBHO HEOOOCHOBAHHOH »kajoly, KoTopas
ObLJIa pacCMOTpPEHA MO CYIIECTBY KOMIETECHTHHIMU BHYTPEHHUMHU OpPTaHaMU C COOII0OIEHUEM
a priori CIeNyIOMHX YCIOBUH (M B OTCYTCTBHE TIPU3HAKOB, KOTOpPHIE MOTJH OBl
CBUJIETEILCTBOBATH 00 OOPAaTHOM):

— pa36I/IpaTeJ'IbCTBO npoBOAWIIOCH  OpraHoM, YIIOJJHOMOYCHHBIM Ha TO  HOpMaMHu
HAallMOHAJIbHOI'O IIpaBa,

— pa3dupaTenabCTBO NPOBOJWIOCH C COOIIOACHUEM IPOLIECCYaTbHBIX HOPM HAIOHAJIBLHOTO
1paBa;

— 3aMHTEPecOBAaHHAs CTOPOHA HMeJla BO3MOXHOCTh INPEACTaBUTh CBOM AapPryMEHTHl H
JI0Ka3aTelIbCTBA, KOTOpBIE BIIOCIEACTBUM OBUIM JIOJDKHBIM 00pa3soM pacCMOTPEHBI
yKa3aHHBIM OpPraHOM;

— YIOOJHOMOUYCHHBIC OpraHbl PAaCCMOTPCIIN W NPUHAINA BO BHUMAHHUC BCC (l)aKTI/I‘leCKI/IC n
IOPUINYICCKUC O6CTO$ITCJ'H)CTBa, KOTOPBIC OOBEKTHBHO BaXKHBI AJg - CpaBEAJINBOrO
pa3pceucHud aeia,

— pa36I/IpaTeJ'IbCTBO OKOHYHJIOCHh BBIHCCCHUCM PCUICHUA, MOTUBHPOBAHHOI'O B JOCTaTOUYHOM
CTCIICHHU.

b) OrcyTcTBHE NIPU3HAKOB HECOPA3MEPHOCTH MEKAY CPeACTBAMH U LEJIbI0

365. Kornma mpaBo, Ha KOTOpOE 3asBUTEIb CCHUIACTCS, HE SBIISIETCS AOCOTIOTHBIM U MOYKET
OBITH MMOJBEPTHYTO OTPAaHMUYCHUSM (KaK ImpornucaHHbIM B KOHBEHINY, TaK U YCTaHOBJICHHBIM
npenieaeHTHOM  mpaktukod  Cyma), Cyay 3adacTylo TNPUXOIUTCS  aHAJIW3UPOBATH
MPOMOPIIMOHAIBHOCTh OCIIAPUBAEMOT0 BMEIIATEIHCTBA.

366. Cpenu rpynmbl HOPM, YCTaHABIMBAIOIIMX pa3pelIEHHBIE OrpaHUYEHHS MPaB,
HEOOXOMMO pa3nnyaTh OCOOYI0 MOATPYIIY W3 YeThIpEX CTaTeil: craThs § (mpaBo Ha
YBaKEHHUE YaCTHOM M CEMEWHOW XW3HM), CTaThsi 9 (cBOOOMA MBICIH, COBECTH U PEIIMTHN),
ctaths 10 (cBoOOma BeIpakeHus), ctaths 11 (cBoOOma coOpanus u oObenuHeHus). Bee atH
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CTaThbU UMEIOT OJJMHAKOBYIO CTPYKTYpY: NE€pBasi 4acTh YCTaHABIMBAET CaMO OCHOBHOE MPaBo,
a BTOpasd 4YaCTb OIIHMCBIBACT YCJIIOBHA, HAa OCHOBAHUH KOTOPBIX TOCYAApCTBO MOKET
OTPaHUYUTH OCYLIECTBJIIEHHWE 3TOrO MpaBa. TEeKCThl 3TUX BTOPHIX YacTel MOJHOCTHIO HE
COBMAJAIOT, HO CTPYKTypa UX OJuWHaKoBa. Hampumep, B cilyyae ¢ mpaBoOM Ha YBa)KEHHE
YAaCTHOW M CEMEWHOM KU3HU CTaThs 8 § 2 TOBOPHUT, UTO:

He momyckaercss BMEIIATENBCTBO CO CTOPOHBI IMyOJUYHBIX BJIACTEH B OCYIIECTBICHUE 3TOTO
MpaBa, 3a HCKJIIOYCHHEM CIy4aeB, KOTJIa TaKOe BMEIIATENCTBO MPEAYCMOTPEHO 3aKOHOM U
HEOOXOJMMO B JIEMOKPAaTHYECKOM OOIIECTBE B HMHTEpPECaxX HAIMOHAILHOW O€30MacHOCTH |
OOIIIECTBEHHOTO MOPsAKA, YKOHOMUYECKOTO 0J1aroCOCTOSHUS CTPAHbI, B IEJAX MPEIOTBPAIICHUS
0ECIIOpSIKOB WM MPECTYIUICHUH, I OXPaHbl 3JJ0POBbS WM 3aIllMTHI MIPaB U CBOOOJ IPYrHX
JIHIL.

Cratbs 2 [Iporokona Ne 4 (cBo60a epeIBIKEHHS) OTHOCUTCS TaK)K€ K ATOM KaTEeropuu
HOPM, TIOCKOJIbKY €€ TPEThs 4acTh cPOpMYTUpPOBAHA IO CXOKEMY 00pasily.

367. Ilpu paccMOTpEeHUHN BMENIATENIbCTBA MyOJUYHBIX BIACTEH B OCYIIECTBICHUE KAKOTO-
00 W3 ynoMsHyThIX Bbllie mnpaB Cya MpoBOAUT TpEXcTyneH4yarbii aHanmu3. Ecnm
NEHCTBUTENBHO B JIeJie MPUCYTCTBYET «BMEIIATEILCTBO» CO CTOPOHBI TOCyaapcTBa (a 3TO
OTZEIBHBIN NPEABAPUTEIBbHBIA BOIPOC, HA KOTOPBIM HAA0 OTBETUTh, ITOCKOJIBKY OTBET HE
Bcerna oueBuieH), CyJ mocienoBaTelIbHO OTBEYAET Ha TPU BOIpoca:

— bBbuto M BMEIIaTeNnbCTBO MPEAYCMOTPEHO «3aKOHOMY, KOTOPBIH B JOCTATOYHOM CTETICHH
JIOCTYTIEH U MpeAcKazyem?

— Ecnum nma, TOo mpecienoBalio JM BMEWIATENbCTBO IO KpallHEM MeEpe OJHY H3 CTPOro
MEPEYUCIICHHBIX 1eNel (epedeHb KOTOPhIX HEMHOTO OTJIMYAETCS B PA3HBIX CTaThsIX)?

— Ecnu na, To ObUIO M BMEIMIATENBCTBO «HEOOXOAMMBIM B JIEMOKPAaTHYECKOM OOIIECTBE»
JUIsL TOCTHXKEHUS TPECcelyeMOld 3aKOHHOM nenu? Jpyrumu cioBamH, CYIIECTBYET JIU
COpPa3MEPHOCTh MEXKy OTPAHUYCHUSIMHA U 3TOU 11€JIbIO?

368. Tonapko JMIIb B Ciaydyae IOJIOKUTEIBHOTO OTBETa HAa KaXKABIH M3 TPEX BOIPOCOB
BMEIIATENbCTBO OyAET cuuTaThesi cooTBeTcTBYOIUM KonBeHuu. Ecinu XoTs Ob1 01IUH OTBET
OTpULAaTENIeH, 3TO O3HauaeT Hanuuue HapyweHus Kouenuuu. Ilpu paccmorpeHuu
nocneAHero u3 Tpéx BompocoB CyJ NOMKEH YYUTHIBAaTH CBOOOIY YCMOTPEHHS, KOTOPOil
pacnonaraior rocygapcta. O0bEM 3TOH CBOOOABI YCMOTPEHHMS CWJIBHO BapbUpyeTCs B
3aBUCUMOCTH OT OOCTOSITEIILCTB Jiefia, XapakTepa MpaBa U Xapakrepa BmemiatenbcTa (Stoll
npomus Llsetiyapuu [BI1], § 105; Demir u Baykara npomus Typyuu [BI1], § 119; S. u Marper
npomus Coedunénnozo Koponescmea [BIl], § 102; Mentzen npomus Jlamseuu (pemt.)).

369. Takas cxema IPUMEHSETCS HE TOJIbKO K YMOMSHYTBIM BBIIIE CTAaThsIM, HO U K
OonblIel 4YacTh Apyrux mnosiokeHuid KoHBeHIMM, BKIIOYas Ciy4ad MOJpa3yMeBaeMbIX
OTpaHUYECHUH, HE NIPOMUCAHHBIX HAIIPSAMYIO B TEKCTE COOTBETCTBYIOLIEH cTaThu. Hampumep,
MpaBo Ha JOCTYII K CyAy, Mpu3HaHHOe cTaThéN 6 § 1 KoHBeHIMM, HE ABIISETCS aOCOMIOTHBIM:
OHO MOJKET OBITh MOJBEPTrHYTO OTPAHUYEHUSM, JOMYCTUMOCTh KOTOPBIX MOJpa3zyMeBaeTcs,
MOCKOJIBKY 10 CBOEH MPHUPOJE 3TO MpaBo TpeOyeT periiaMeHTali CO CTOPOHBI FOCYAapCTBa.
JloroBapuBaronecs rocyJ1apcTBa pacroiaraloT HEKOTOpOil cBOOOM0N yCMOTpEHHUS B 3TOM
Bonpoce. Tem He MeHee, MOcCieNHEE CJIOBO B BOMpPOCE O cCOONIOEHUU TpeOoBaHUI
Konsennun ocraéres 3a Cynom. Cya gomkeH yOeauThes, YTO B pe3yJIbTaTe BMEIIATEIbCTBA
IIPaBO YeJIOBEKa Ha JOCTYI K CyAy He OrpaHHYMBAeTCs TaKMM 0Opa3oM U B TaKOW CTENEHH,
YTO OKa3bIBAETCS YIIEMJIEHA caMa CYIIHOCTh 3Toro npasa. Kpome Toro, Takoe orpanuueHue
IpaBa Ha JOCTYI K CyJly TOJIbKO Torja OyAeT COOTBETCTBOBATh cTathe 6 § 1, korna oHo OyaeT
HANpaBICHO Ha JIOCTWKEHHWE 3aKOHHOW 1enM M Korja OyJIeT NpPUCYTCTBOBATh
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MPOMOPIUOHATEHOCTh MEXK/1Y HCIIOJIb3YEMbIMU CPEACTBAMHU U Tpecienyemont nenbto (Cudak
npomue Jlumew [BII], § 55).

370. Ecau mpu npenBapuTeIbHOM pacCMOTpeHnH kainoobl Cy yOenuTes, 4To ONMUCaHHbIS
BBIIIIE YCJIOBUS OBLITN COOJIFO/ICHBI, M UTO C YYETOM BCEX BAXKHBIX OOCTOSATEIHCTB JIeTia MOKHO
cAenaTh BBIBOJ 00 OTCYTCTBMM HECOPAa3MEPHOCTH MEXIYy IEeNIIMHU, KOTOpBIE MpecienyeT
TOCyAapCTBEHHOE BMEIIATEIbCTBO, W  HCIIOJB30BAHHBIMU CPEICTBAMH, TO JKajoba
OOBSABIISICTCS. HEMPUEMIIEMJIEMOM B CBS3U C €€ SBHOM HEOOOCHOBAaHHOCTHIO. MOTHBHPOBKA
peuieHuss O HENpUEeMJIEMOCTH TMOJHOCTBhIO WM TOYTH TMOJHOCTBIO COBIAJAET C
aprymeHnranuei, k Kotopoi Obl mpuber Cyn npu BHIHECEHHM MOCTAaHOBIICHUS IO CYILECTBY
nena 00 oTCyTCTBUM HapyuieHus (Mentzen npomus Jlameuu (pent.)).

¢) JIpyrue oTHOCHTEJIBLHO MPOCTHIE BOMPOCHI, KACAIOLIUECS CYLIECTBA j1ejia

371. Kpome OnuMcaHHBIX BBIIIE CUTyalMid, MOTyT ObITh W Takue, korga Cyn mpu3HAET
xanmoOy SBHO HEOOOCHOBAaHHOH, €CTM OH YOEIWiCs, YTO B CHJIYy IPHYUH, KaCAIOIIUXCS
CylIeCTBa JeNla, MPU3HAKH HapyIICHHs MOJOXeHUs KOHBEHIMM, Ha KOTOpOE CChUIACTCS
3asABUTCIIb, OTCYTCTBYIOT. Takoe BO3MOKHO B ABYX ClIy4dasXx:

— KOrjJja HWMEeTCs YyCTosBIIasicsi © oOmupHas npenencHTHas mnpaktuka Cyna,
chopMyIMpPOBaHHAS MPH PACCMOTPCHUN MICHTUYHBIX WM TTOXOXKUX JEN W TO3BOJISFOIIAS
caenath BbIBOA 00 orcyrcTBuM HapyuieHusi KonBeniuu B nanHom nene (Galev u opyeue
npomue Boneapuu (pet.));

— KOrJa Jiaxe TpH  OTCYTCTBUM  TIPEIEICHTOB,  HANPSIMYK  3aTpardBaroOIIUX
paccMaTpuBaeMBbIi BOTIPOC, €CTh BO3MOXKHOCTH CJEJIaTh BBIBOJ 00 OTCYTCTBHU MPHU3HAKOB
HapymieHus: KoHBeHIMHM ¢ yY4€TOM JpYrHX CYHIECTBYIOIIUX MpeueacHToB (Hartung
npomue @panyuu (pemt.)).

372. B o0Ooux ykazaHHbIX ciydasx Cyay BO3MOXHO TpUAETCS MOJTO0 U TIIATEIHHO
paccmaTpuBath (DaKTBl Jena W BCe Apyrue uMmeromue 3HadeHue sneMeHTwhl (Collins u
Akaziebie npomus [llseyuu (per.)).

4. /Kanoowt, He noOKpeniénHble 00KA3amMe1bCmeamu

373. PazbuparenbctBo B Cyzie HOCUT COCTS3aTeNbHBINA XapakTep. CTOpOHBI (3asBUTENb U
rOCYJapCTBO-OTBETYUK) JOJDKHBI TIOAKPEIUISATH CBOM BBICKA3bIBAHUS KaK (aKTHYECKU
(mpenoctaBisist Cyny HeoOXonuMmble (akTHUECKHE JOKa3aTelbCTBA), TaK U IOPUAMYECKU
(0OBsICHSS, TOUEMY OHHU CUMTAIOT MJIM HE CUUTAIOT, YTO TO WM MHOE MojoxeHne KoHBeHIn
OBLIO HAPYIIICHO).

374. BaxxHO HanmOMHUTb HEKOTOpbIE MONOKeHus u3 npaBuwia 47 Permamenra Cyna,
OTIPENIEIIAIONIETO CO/IePIKaHNe WHANBHY AJTbHBIX KaJlo0:

1. JIrobas xanoba no cratbe 34 KoHBeHUIMH MOAaéTcsl Ha MPENOCTABISIEMOM CEKpEeTapuaToM
Cyna dopmynspe, KpoMe CIIydaeB, KOIZia IPeACEaaTeslb COOTETCTBYIOMIEH CEKI[MH PEIIUT HHAYE.
B xanobe 10KHBI TPUCYTCTBOBATH!

(...)
d) xparkoe u3noxenue GHakToB;

€) KpaTKoe M3II0KEHHE mpeponaraeMoro(bix) HapyiieHus(ui) KoHBeHIMY COOTBETCTBYOIINUX
JTIOKa3aTeNbCTB;

(..)
g) TpenMeT Kajao0bl;

a TaKXX€ UMETh B KaUCCTBEC MPUIIOKCHUA:
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h) KOIIMHK BCCX MMCIOIINX OTHOIICHHEC K Kamooe JOKYMCHTOB U peIIIeHHI?I (HpI/IHSITI)IX cyaaMun
WU UHBIMHU OpFaHaMI/I).

(..)

4. HeBwimonHeHNe TpeOOBaHU, MepeuncieHHbX [B myHKTe]| 1 (...) HacTosIIero mpaBuia,
MOJKET TTOBJIEYh 3a COOOH 0TKa3 B pacCMOTpEeHHH Kano0sl Cymom.

375. K Ttomy xe, cornacHo npasuiy 44C § 1 Pernamenta Cyna,

KOorga CTOpOHa HC IPEAOCTABJIACT I/IH(l)OpMaI_[I/IIO WM JO0Ka3aTCJIbCTBA, 3alIPOHICHHBIC Cy,I[OM,
WJINW HE pPaCKphBIBACT II0 CBOEi WHUINATUBC BaXHbBIC CBCACHUA, WA HHBIM CII0COO0M
OTKAa3bIBACTCA MPUHUMATL JCATCIIbHOC Yy4aCTUC B pa36I/IpaTCJ'H>CTBC, CYZ[ MOXKET CICIaTh M3 et
MOBCACHUA BbIBOAbI, KOTOPLIC COUTET HAJICKAIIMHU.

376. Ecnu yka3aHHbIE YCI0BUS He coOmoeHbl, Cy/1 00bABISAET Kano0y HeNnpHeMIeMoi B
CBSI3M C IBHOM HEOOOCHOBAHHOCTBIO. Takoe BO3MOYKHO B JIBYX CIIydasiX:

— KOrja 3asBUTENb JIMIIb OTPAHWYMBACTCS YIOMHHAHMEM OJHOTO WJIH HECKOJIBKHX
nojoxxeHnii KOHBEHIIMM U HE OOBSCHSCT, B YEM COCTOMT HApyIICHHE, KPOME CIIyYacB,
Korga ¢ yu€rtom (akToB Jefla OTBET Ha ATOT Bompoc oueBuueH (7Trofimchuk npomus
Yrpauner (pew.); Baillard npomue @panyuu (pet.));

— KOIJIa 3asBUTENIb HE MPENOCTABISECT WM OTKAa3bIBAETCS MPEAOCTABUTh JOKYMEHTAJIbHbIE
JTIOKA3aTeNIbCTBA B MOJIEPKKY CBOUX YTBEPXKACHUN (pedb, B YACTHOCTH, HIIET O CyICOHBIX
Y UHBIX PEUICHUSIX HAIMOHATBHBIX OPTaHOB), KPOME CIIy4aeB HATUYMS MCKIIOUUTEIbHBIX
00CTOSATENHCTB, HE 3aBUCAIIUX OT €r0 BOJM W TPEMSITCTBYIONIMX BBITIOJHEHUIO 3TON
00s3aHHOCTH  (HampuMep, KOTJa AaJMHUHUCTPALUS HCIPABUTEIBLHOTO  YUPEKACHUS
OTKa3bIBAaCT JUIIEHHOMY CBOOO/IbI JIMIy B Hiepechlike B Cy/ JOKyMEHTOB IO €ro JEIy).

5. HeepazymumenvHole u HAOyMAHHbLE HCAT00b

377. Cyn OTKIIOHSIET B CBSI3H C SIBHOM HEOOOCHOBAHHOCTBHIO KaJIOOBI, KOTOPBIE HACTOJIBKO
HEBpazyMUTENbHbI, 4TO y Cyaa 00bEKTUBHO OTCYTCTBYET BO3MOXKHOCTh HOHATH (DaKThI Jena
" CYTDH 3asABJIICMBIX HpeTeHBHfI. To ke xkacaeTcs u HaayMaHHBIX )Ka.]'I06, TO €CTb TC€X, KOTOPLIC
OCHOBBIBAIOTCSI Ha (haKTax, CYIIECTBOBAHHUE KOTOPBHIX OOBEKTHBHO HEBO3MOXKHO, WIIU
KOTOpBIE SIBHO MIPOTUBOpPEYAT 3/IpaBOMY CMBICITY, UM OBUIM MONPOCTY NpUIyMaHbl. B Taknx
Cllydasix OTCYTCTBHE IPH3HAKOB HapyuieHUs: KOHBEHIMM OUYEBHIHO THOOOMY OOBIYHOMY
HaOJIIOATEINI0, TaXKe HE UMEIOIIEMY IOPUIUIECKOTO 00pa30BaHMs.

B. OrcyrcTBHe 3HAYMTEIBLHOIO yiepoa

Cmampwsn 35 § 3 b) — Kpumepuu npuemnemocmu

«3. Cyn oOBsABISET HEIPUEMIIEMOMH JIFOOYI0 MHANBUAYATHHYIO )KaI00y, TOJaHHYI0 B COOTBETCTBUU C
MTOJIOKEHHUSAMH CTaThH 34, €CIIM OH COUTET, YTO

(..)

b) 3asBuTENns HE MOHEC 3HAYUTEIHHOTO YIIEpOa, €CIM TOJNBKO MPHUHIIWII YBAXEHHS MPaB YeIIOBEKa,
rapaatupoBaHHbIX KoHBenmmed win [IpoTokonamu k Hei, He TpeOyeT pacCMOTPEHUS KaIOOBI IO
CYIIECTBY. DTOT KPUTEPUH HE MOXKET OBITh MPUMEHEH JIJIsi OTKJIOHEHUS JEJ, KOTOPhIC HE IMOJIyYHITH
JIOJDKHOTO pacCMOTPEHMS] BO BHYTPUTOCYJAPCTBEHHOM CYJIE.»
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

1. Konmexcm npunamus H08020 Kpumepus

378. Co BcrymienueMm B cuiy [Ipotokona Ne 14 (1 utons 2010 roga) HoBoe OCHOBaHUE
MOMOJTHUJIO CIUCOK MPEIyCMOTPEHHBIX CTaThEé 35 kputepueB mnpuemsieMocTu. CoriacHo
cratbe 20 IIpoTokona, HOBas HOpMa MPUMEHSETCS KO BCEM KalobaM, HAXOASIIUMCS Ha
paccmotpenuu CyJia, 3a UCKIIIOYEHHEM TeX, KOTOpble ObUTH Nnpu3HaHbl Cy1oM MprueMIeMbIMU
no BcrymieHust Ilporokona B cumy. K Hactosmemy momenty Cya TpUMEHWIT HOBBIN
KPUTEpHA B JIEBATH peIIeHUsX o upuemsieMoctd (lonescu npomuse Pymwvinuu (perr.),
§§ 28-41; Korolev npomus Poccuu; Vasilchenko npomus Poccuu, §§ 49-51; Rinck npomus
@panyuu; Holub npomuse Yexuu; Bratri Zatkové, A.S. npomue Yexuu;, Gaftoniuc npomus
Pymoinuu (pem.); Matousek npomue Yexuu; u Cavajda npomus Yexuu).

Kpowme toro, B iByx noctaHoBieHUsX Cy1 OTKIOHMI BO3PAXKEHUS TOCYIapCTBa-OTBETINKA
0 HEMPUEMJIEMOCTH, OCHOBaHHbIE HA HOBOM kputepuu (Gaglione u opyeue npomus Umanuu,
§§ 14-19, we Bcrynuno B cuiny u Sancho Cruz u 14 Opyeux den 06 aecpapmoii pegopme
npomus Ilopmyeanuu, §§ 22-36).

BBeneHne 3TOro HOBOTO KPUTEpHUs OBLUIO TPU3HAHO HEOOXOJUMBIM BBHUAY ITOCTOSHHO
Bo3pacrawmeid  3arpykeHHoctd Cynma. OTOT KpUTepuid  BBICTYNMaeT B  KadyecTBe
JIOTIOJTHUTEIHFHOTO CPEJCTBA, KOTOPOE MOTJIo Obl 103BOHTh Cyay CKOHIEHTPHPOBATHCS HA
nenax, TpeOyIOIMX paccMOTpeHusi mo cyulectBy. MHaue roBopsi, oH mommkeH nate Cyny
BO3MOXXHOCTh ~ OTKJIOHSTH  JIeNia, TPU3HAHHBIE «HE3HAYUTEIBHBIMIWY», MOCPEICTBOM
NPUMEHEHHUs TMPHUHIINIA, KOTOPHI TOBOPUT, YTO CYAbH HE JIOJDKHBI 3aHHUMATHCS TaKHUMH
nenamu («de minimis non curat praetory).

379. o 1 urons 2010 roga nonsatue «de minimis» (HOpMaIbHO OTCYTCTBOBAJIO B TEKCTE
EBporneiickoii KOHBEHIIMU TI0 IpaBaM YeJIOBEKa, OJHAKO OHO HE pa3 YIIOMHHAJIOCh B OCOOBIX
MHeHusX wieHoB Komuccuu (cm. Eyoum-Priso npomueé @panyuu (peut.); H.F. K.-.F. npomus
T'epmanuu (peut.); Lechesne npomuse @panyuu (peur)) um cyaeit Cyna (cMm., Hampumep,
Dudgeon npomuse Coeounéunoco Koponescmea;, O'Halloran u Francis npomue
Coeounénnoco Koponescmea [BIl]; Micallef npomus Manemer [BII]), a Takke B
BO3pDAXKEHUAX, TNpencTaBieHHbXx Cyly ToCyIapcTBaMH-OTBETUYMKAMHU (CM., HampuUMep,
Koumoutsea u opyeue npomue I peyuu (pe.)).

2. Ilpeomem

380. Cratess 35 § 3 b) cocromt ux Tpé€Xx oOTHENbHBIX dacTel. B mepBoit wactu
chopmynupoBad cam npuHOun: CyJ MOXET OOBSIBUTH HEIpPHEMIIEMON 100y kanoly,
3asBUTENIb KOTOPOWM HE TpeTeprmen 3HauWTeNnbHOro yiepba. Jlamee crneayrooT mOBe
OTpaHUYUTENbHBIX OroBopku. CoriacHo mepBoil u3 Hux, Cyn HE MOXKET MPU3HATH KaloOy
HENPUEMJIEMOM, €Clii MPUHIUMI YBaXKEHUS MpaB YeJIoBeKa TPeOyeT pacCMOTpPEHHs Jiena Mo
cymectBy. B cooTrBeTcTBUM cO BTOpOil oroBopkoi, Cya HE MOXKET Ha OCHOBAaHUU 3TOTO
HOBOTO KPUTEPHUS OTKIOHUTH JAEN0, KOTOPOE HE MOIYYMIIO ITOJKHOTO PACCMOTPEHHS BO
BHYTPUTOCYAAPCTBEHHOM CY/IE.

381. TonkoBaTh M MPUMEHATH 3TO HOBOE YCIOBHE MPUEMIIEMOCTH YIMOJTHOMOYEH TOJIBKO
Cyn. B Teuenue AByX JI€T cO IHS BCTyIUIEHUA B cuily [IpoTokona mpuMeHsTh 3TOT KpUTEPHUil
CMOTYT TONBKO manaThl uiu bonbinas manara (crates 20 § 2 IIporokoma Ne 14). B cBoeit
NpaKTUKE OHHU JOJDKHBI OyIyT BeIpaOOTaTh YETKHE NMPUHIHUIBI (PYHKIMOHUPOBAHUS HOBOTO
KpUTEpUs B KOHKPETHBIX CITydasx.

3. Ilpemepnen nu 3aa8umensv 3HA4UMEIbHBLI yUiepo

382. BelpakeHHE «3HAYUTENbHBIM yIIepO» MOXKET U JIOJDKHO IOJYyYHUTh TOJIKOBAHHE.
[Ipeuenentnas mnpaktuka Cyaa 1O 3TOMY BONpPOCY, DPa3BHBasCh, JOJDKHA BbIpabOTaTh
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

00BEKTUBHBIE KpUTEpUU. ITO MOHATHE NPUAAET Cyny MOMOTHUTENbHYIO THOKOCTh BI0OABOK
K TOH, 4TO Y HETO YK€ UMEETCS B CUILy JEHCTBUS CYLIECTBYIOINUX KPUTEPUEB IPUEMIIEMOCTH
(cm. Tlosicautenbrbid  moknan kK I[Ipotokomy Ne 14, STCE Ne 194, §§ 78 m 80
(«TOSICHUTENBHBIN JOKIaa»)). B 0CHOBE HOBOTO KPUTEPHS JIEKHUT MBICIIb O TOM, YTO KaKUMHU
Obl HM OBUIM YHCTO IOpUIMYECKHE OOCTOSITENbCTBA JI€la, HAapylIEHHWE JOJDKHO JOCTUYb
MUHMMAaJIbHOTO YPOBHS 3HAQUUTENBHOCTH JJIsi TOrO, YTOOBI €ro pacCMOTpPEHHE B
MEXIYHApOAHOM cyze Obu1o onpaBaaHHbIM (Korolev npomue Poccuu (pemt.)).

383. ®opmynupoBKa KpUTEpUS YUUTHIBAET yIiepO, KOTOPBINA 3asBUTENb IpeTepren Ha
HalMoHaJbHOM ypoBHe. Cpenu ¢GakToOpoB, KOTOpbIE MOTYT ObITh NMPUHSATHI BO BHUMAaHUE,
durypupyer Takod (pasymeercs, HE €IWHCTBEHHBIN), KaK BIHAHHE Ha (HUHAHCOBOE
noyioxeHue 3asButenst (cM. Bock npomuse ['epmanuu (pemi) CBeXUW TpuUMEp Jena,
MPU3HAHHOTO HEMpUEeMJIEMBbIM MO MPUYMHE KpaiiHe HEe3HAYMTEIHLHOTO pa3Mepa IeHEKHOM
CyMMBI, SIBUBIIEWCS mpenMeTroM cropa). B nene lonescu npomus Pymwinuu (pem.) Cyn
pelIny, 4TO ACHEKHBIM yiiepO, HaHECEHHBIN 3asBUTENI0, HE ObLT 3HAUMUTENBbHBIM. Pazmep
ymep6a cocraBui 90 eBpo, U He OBUIO OCHOBAHMU TOJIAraTh, YTO yTPaTa 3TOH CyMMBI HMEJa
BaKHBIC TOCJICACTBUS I JIMYHOW Xu3HM 3asButens. B nene Korolev npomue Poccuu
(pemr.), >kamoObl 3asBUTENSI KacalWCh HWCKIIOUUTEIBHO HEBBIIJIATHI TOCYAApCTBEHBIM
OpraHOM, BBICTYMABIIMM OTBETYHMKOM B TPXKIAHCKOM Jelie, MPUCYKIAEHHOW BHYTPECHHHM
CyJIOM JIEHEXHOW CyMMBI pa3MepoM MeHee oaHoro eBpo. B nene Vasilchenko npomus Poccuu
3asIBUTEIb KAJIOBAJICS Ha HEUCIOIHEHUE PElICHHUs], IPUCYIUBIIETO €My BBHIIIATy B pa3Mepe
12 eBpo. B nene Rinck npomus @panyuu, B KOTOPOM MpeATNIONaraeMbIiid yiepo OlleHUBAJICS B
150 eBpo u mpucyTcTBOBaJIU CyJieOHbIE pacxonsl B pazmepe 22 eBpo, CyJ peumi, 4To HeT
OCHOBaHUM MojaraTh, YTO BBIILJIATa ATOW CyMMbI HMMena Obl Ba)KHbBIE IOCIEACTBUS JUIS
IUYHOM xu3HU 3asButens. B nene Gaftoniuc npomus Pymeinuu (pell.) 3asiBUTEIbHULE
npuuutanock 25 eBpo. Oxnako Cyny BaXXHO NMOMHHUTh, YTO IOCJIEJACTBUS MaTE€pPHUAIbLHOTO
yiiepba He JOJDKHBI OICHHBAThCsl aOCTpakTHO. Jlaxke HeOONbIIONW MaTepuanbHBIN YIIEepO
MO’KET UMETh 3HaUCHHE B CBETE OCOOOW CHUTyallMM, B KOTOPOM HAXOIMUTCS JIMIO, a TAKXKE B
CBETE YKOHOMUYECKOW CUTYallUU B CTPaHE WU PETUOHE MPOKUBAHUS 3asIBUTEIIS.

384. Cyn B TO e BpeMsl OCO3HAET, YTO MMYLIECTBEHHBIH aCHEKT HE MOXET CIIyXKHTb
€MHCTBEHHBIM (paKTOPOM, MOAJIEKAIIUM U3YUYECHHUIO IIPU OTBETE Ha BOIIPOC O TOM, MPETEpIIe
M 3asBUTENb 3HAUMTENbHBIM ymiep6. Ha camom nene napymenue KoHBeHIMM MoeT
KacaTbCsl BaXKHBIX BOMPOCOB MPUHIUNA, W, TAKUM OOpa3oM, 3HAYUTENBHBIA YIIEpPO MOXKET
ObITh NPUYMHEH U 0e3 yIIeMJICHUs MMYLIECTBEHHbIX HHTepecoB (Korolev npomue Poccuu
(pemr.)). CyObEeKTUBHOE BOCHPHUATHE 3asgBUTENEM TIOCIEACTBUN  MPEANoyiaraeMoro
HapyIIEeHHUs] JOJDKHO MMETh BO3MOXKHOCTH OBITH OIPAaBIAHHBIM C OOBEKTUBHBIX ITO3UIIHIA.
Tax, B nene Rinck npomue @panyuu Cya mocuuTall, 4TO HaYUCIEeHUE mTpadHoro Gamna K
BOJIUTEIBCKOMY YJIOCTOBEPEHHIO 3asBUTENSI HE SIBISUIOCH JOCTAaTOYHBIM OOCTOSITEILCTBOM
JUISE BBIBOJIa O TOM, YTO CHOp HMMEN 3HAYUTENbHbIC MOCIHEACTBHS ISl JTUYHOW CHUTyalluu
3asiBUTENISA, XOTS TOT M YTBEPKJaJl, YTO peyb I1jIa O BOIPOCE NMPUHIIHUIIA.

B nenax Holub npomue Yexuu, Matousek npomus Yexuu v Cavajda npomue Yexuu Cyn
apryMEHTHPOBAJ CBOU PEILCHHS TEM, YTO BO3PAXKCHUS IPYTUX CTOPOH, HE MPEIOCTABICHHBIC
JUTS. O3HAKOMJICHHS 3asiBUTENISIM, HE COJCPKaIM HU OJHOTO HOBOTO HJIM Ba)KHOTO JJIEMEHTA,
UMEBILIETO OTHOIIIEHHE K JeNy, U YTO KOHCTUTYIIMOHHBIN CyJ] HM B OJTHOM JIEJIe HE OMHPAJICS
Ha 9TH Bo3pakeHUs. Takum oOpa3oM, 3asBUTEIN HE MpeTepenesid 3HauuTeIbHOTO yiiepoa ¢
TOYKH 3peHus cTaThk 35 § 3 b).

A Bort B aene Gaglione u opyaue npomue Umanuu Cyj He TPUHSUIT apTyMEHT TOCYAapCTBa-
OTBETYHMKA O TOM, YTO 3asABUTEISAM HE ObUI NMPUUMHEH 3HAYUTEIBHBIA yIIepO, MOCKOJIBKY
3a/lep>KKa B BBIILIATE KOMIIEHcalMil coctaBmwia 19 u Oosee mecsues B 65 nponeHrax aen. B
nene Sancho Cruz u 14 dopyeux den 06 azpapnou peghopme npomue Ilopmyeanuu Cyn Tax xe
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TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

MOCYUTAJL, YTO B JIBYX XKAI00axX, B OTHOIICHHH KOTOPBIX TOCYIaPCTBO-OTBETUHK MMPEACTABHIIO
BO3paKEHHE, OCHOBAHHOE HAa HOBOM KPHUTEPHUH, 3asBUTEISIM ObUT IPUYUHEH 3HAYUTEIBHBIN
yiiepO, YYUTHIBas BBICOKHU pa3Mep KOMIICHCAIIMOHHBIX BBITUIAT, KOTOPBIC JOJDKHBI OBLIN
OBITh CIEIaHEL.

4. /lee 3auummnsle 02060pKu

a) TpeOyer M NPUHUUI YBAaKeHHMsI NPaB 4YeJ0BeKa PACCMOTPEHUs] 3KAJ00bI IO
CylieCcTBy

385. BTophIM 3€MEHTOM BBICTYIAET 3aIUTHAs OTOBOpKA (MOSICHUTEIBHBIM JOKJIAI K
[Tpotokomry Ne 4, § 81), Ha OCHOBaHMM KOTOpOH jkajo0a HEe MOXKET OBbITh MpHU3HaHA
HENPUEMJIEMOM, €CIIU MPUHLINI YBAXKEHUS MIpaB YEJIOBEKA, FapaHTUPOBaHHbIX KoHBeHIMEN 1
e€ IlpoTtokonamu, TpeOyeT pacCMOTpEeHHs Jela IO CYHIeCTBY. TEKCT 3TOH OroBOpKH
MEePEKIUKAETCS CO BTOPOit yacThio ctaTh 37 § 1 KoHBeHIMM, KOTOpasi UCIIOJIHSIET MOJO0HYIO
(GYHKIUIO B KOHTEKCTE UCKIIIOYCHHSI KaloObl U3 CHHCKA MOJAJEKAIUX PACCMOTPEHUIO JIE.
Ta xe dopMyTupOBKa MCIIONIB30BaHA B cTaThe 39 § 1, rae aTa oroBopka CIy HUT yCIOBUEM
0J100peHUsT MUPOBOTO COTJTIAIIEHUSI MEXAY CTOPOHAMHU.

386. Opranbsl KoHBEHIIMU TpaJUIIMOHHO TOJKOBAIU ATH TOJIOXKEHHUS KaK OOS3BIBAIOIINE
NPOAOKATh PACCMOTPEHHUE JIeNia, HEB3Upas Ha HAIMYUE MHUPOBOTO COTJIAIICHHUS MEXIY
CTOPOHAMH WJIHM KaKOro-iu0o Apyroro KpUTepHs [UIsl UCKIIOYEHHs nena u3 cnucka. Cyn
MOCYUTAT HEOOXOAMMBIM MPOJOKUTH PACCMOTpPEHHE >KaloObl B Jeie, 3aTparduBaBIIEM
BOIIPOCHI OOIIEro XapakTepa, WMEBINHE OTHolIeHue K coOmoaeHuto Kousenmuu (7yrer
npomus Coeounénnozo Koponrescmea, noxnan Komuccuu, § 2).

387. IlomoOHbIe BOMPOCKHI OOIIETO XapaKTepa BOZHUKAIOT, HAIIPUMEP, KOraa HEOOX0IMMO
YTOYHHUTH 00s13aTENIbCTBA TOCYAapcTB M0 KOHBEHIIMN WK MPU3BATh FOCYAapCTBO-OTBETUYHUKA
K pa3pelleHuI0 CTPYKTYpPHOH MpoOeMBbl, 3aTparuBaolieil ApyTrux JIML, HAXOA[IUXCs B TON
K€ CUTyallM, 4To U 3agBuUTENb. Cyoy 4acTo MPUXOAMIOCH OTBEYaTh, B COOTBETCTBUU C
OBIBIIMMHU CTAaThsMU 37 1 38, Ha BOmPOC O TOM, ObLIA JIM PElICHA HIIM HAXOMHMIACH JIH B
MpoIIecCce pa3pelIeHus MOHATas MpodiieMa OOIIero XapakTepa, a TakKe O TOM, OBUIH JIK
NnoJO0HBIE TPABOBBIE BOIPOCH paspemieHbl CyaoM B JApYyrux jaenax (CM. Cpead MHOTHX
npyrux Can npomue Ascmpuu, §§ 15-18; Léger npomus @panyuu (MCKIIOUCHUE U3 CIIHACKA)
[BIT], § 51). Tak, ecnmu Cyn yxe UMeN BO3MOXXHOCTh BBICKA3aThCSl MO MOBOAY MPUMEHEHHS
MPOLECCYaTbHBIX HOPM HAI[MOHAJIbHBIMU OpPTaHaMU M kajloba MpPEeICTaBISIET BCEro JUIIb
UCTOPUYECKHI WHTEpEC, TO MPHUHLUI YBaXXCHUs NpaB YeJIOBEKa HE TpeOyeT NanbHeHIero
paccMOTpeHHsT TOM ke caMoil kanoosl (lonescu npomue Pymvinuu (pemt.)). B nene Holub
npomue Yexuu, MOTHUMAJICS BOIPOC O TOM, OBUIO JHM B MPENbIIYIIUX JAETaX PacCMOTPEHO
HENpPEJOCTAaBICHUE  3asABUTENIO  BO3PAXKEHUN  JPYrUX CTOPOH, YYAacTBOBAaBIIUX B
paszbuparensctBe B KoHcTUTynHOHHOM cyne (cMm., Hampumep, Milatovd u opyeue npomus
Yexuu, Mares npomus Yexuu wn Vokoun npomuse Yexuu). B pemenun mno nemy Korolev
npomue Poccuu (pemt.), Cyn He 0OHapy>KWJI BaXKHBIX MPUYHH MyOIMYHOTO MOPSIKA, B CHITY
KOTOPBIX CJIe0Bajio Obl paccMaTpuBaTh J1e10 1o cyuiectBy. Cy NMpUIIENT K TAKOMY BBIBOJLY,
BO-TIEPBBIX, IMOTOMY, YTO paHEE OH YK€ MHOTO pa3 BBIHOCHJI PEUIEHUS MO aHAJIOTHYHBIM
Jiesam, a BO-BTOpBIX, motomy uTo Cyn u KoMuteT MUHUCTPOB yke 00CYkAaTu CTPYKTYPHYIO
npo0JeMy HEUCIIOIHEHUS PELIeHUH, BRIHOCAIIMXCS cynamu Poccuiickoit deneparyu.

7. CornacHo TekcTy KOHBEHIMM IO COCTOSHHIO HAa MOMEHT, MNpPEIIIeCTBYIOUIUM BCTYIJICHHIO B CHIY
IIpoTokona Ne 14.
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b) BbLIO JIM €10 OTKHBIM 00pPa30M PacCMOTPEHO BHYTPHIOCYAAPCTBEHHBIM CYI0M

388. Cyxa HEe CMOXET OTKIOHHUTH >Kano0y Mo MpHuuHEe e€ TPUBHAIBHOCTHU, €CJH JIeJIO He
MOJYYHIJIO JTOJDKHOTO PACCMOTPEHHST BO BHYTPHUTOCYAAPCTBEHHOM CyzA€. JTO TOJO0XKECHHE
OTpaKaeT MPHHIUI CYOCHIMAPHOCTH B TOM BHJE, B KaKOM OH 3aKpeIUIéH B cTartbe 13
KoHnBeHIMyM, B COOTBETCTBHH C KOTOPHIM BO BHYTPEHHEH MTPABOBOM CUCTEME JIOJDKHO UMETHCS
a¢dekTHBHOE CpPEACTBO 3alIUTHI npomug MpeanoiaraeMeix Hapyuenuil (Korolev npomus
Poccuu (pem.)). B nene Holub npomus Yexuu Cyn yTOUHWI, YTO TOJNYYUTH JOJKHOE
paccMOTpeHHE BO BHYTPUTOCYJAPCTBEHHOM CyJ€ IOJDKHO JENIO 3asBUTENSl B IIUPOKOM
CMBICJIE, a He ero xanoba, nmoganHas B Cy.

389. TepMuH «IOKHBIM 00pPa30M» M3 3TOTO HOBOTO KPUTEPHS HE OYAET TOJIKOBATHCS TaK
CTpPOro, Kak TpeOOBaHHE O CIPaBEIMBOM CYACOHOM pa30MpaTeNnbCTBE, 3aKPEIUIEHHOE B
ctatbe 6 Kousennuu (lonescu npomug Pymeinuu (pert.)).
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YKA3ATEJIb IOCTAHOBJIEHUA U PEHLIEHUN

(uucna cnpasa 0603nHauAIOM HOMEPA CIMPAHUL)

CynIl BBIHOCUT CBOM IOCTaHOBJICHHUS M PELICHUS HAa aHIVIMHCKOM WIN (DPPaHIy3CKOM sI3bIKE
(n1Ba opunmanbHbIX sA3bika Cyaa). ['unepccpliky B TeKCTe HacTosero PykoBoicTea BenyT K
OpUTMHAly IUTUPYEMOrOo TIIOCTaHOBJIEHUS WiIM pemeHus. Ha oduuumansHoM caiite
(www.CEDH.coe.int) B wuH(popMmanuonHoii 0a3e mo mpaktuke Cyna (ToJ Ha3BaHHEM
HUDOC) xpaHsTCs OJIHBIE TEKCThI BCEX BBIHECEHHBIX CyJJOM MOCTaHOBJIECHUN M PELICHHH.
Orta 0a3a TakkKe COACPKUT IEpPeBOAbl HAa Heo(UIMAIbHBIE SI3BIKH (TIOpSIKa JBaJIIATH)
OTJIENIbHBIX Ba)KHBIX ITOCTAHOBIIEHUH M pemieHui, BoiHeceHHBIX CynoMm. Kpome Toro, B 6aze
UMEIOTCS CCBUIKM Ha OOJIbIIOE KOJIMYECTBO (MOpSIKA COTHH) OHJIAWH-COOPHHKOB TIO
IIPELEIEHTHON IPAKTUKE, IOATOTOBIEHHBIX TPEThUMHU JINLIAMHU.

Ecnu nHOE He 0003HaUeHO B CKOOKAxX, yKa3aHHAsl CChUIKA COOTBETCTBYET IIOCTAHOBIICHUIO
0 CyIIECTBY, BbiHeceHHOMY nanaToit Cyzaa. CokpailieHue «(perl.)» OTChUIAET K PEelICHHIo, a
cokpamnienue «[bII]» o3nauaert, uro aeno paccmarpuBasiock bombimoii [Tanatoii.

— A—

A, B u C npomus Hpnanouu [BI1], Ne 25579/05, CEDH 2010

A. npomug @panyuu, 23 HOs10pst 1993, cepus A Ne 277-B

A. npomug Hopegezuu, Ne 28070/06, 9 ampemns 2009

A. npomug Coedunénnozo Koponescmaa, 23 cenrsops 1998, Coopnux nocmanosnenuti u peweruti 1998-VI
A.D.T. npomug Coedunénnozo Koponescmsa, Ne 35765/97, CEDH 2000-1X
Abdulaziz, Cabales u Balketali npomue Coedunénnozo Koponescmsa, 28 mast 1985, cepus A Ne 94
Adam u opyeue npomus I'epmanuu (pemt.), Ne 290/03, 1 centsops 2005

Adamsons npomue Jlameuu, Ne 3669/03, 24 mons 2008

Adesina npomue @panyuu (pemr.), Ne 31398/96, 13 centsops 1996

Adolf npomue Ascmpuu, 26 mapta 1982, cepust A Ne 49

Aerts npomus benveuu, 30 urons 1998, Cooprux 1998-V

Agathos u opyeue npomus I peyuu, Ne 19841/02, 23 cenrsiops 2004

Agbovi npomus I'epmanuu (pemt.), Ne 71759/01, 25 centsaops 2006

AGOSI npomue Coeounénnoeo Koponescmaa, 24 oxts0pst 1986, cepus A Ne 108
Agrotexim u opyeue npomus I peyuu, 24 oxtsi0pst 1995, cepus A Ne 330-A

Ahmet Sadik npomus I'peyuu, 15 vos16pst 1996, Coopruk 1996-V

Ahmut npomus Huoepranoos, 28 uosiops 1996, Cooprux 1996-VI

Ahtinen npomus @uunsinouu (peut.), Ne 48907/99, 31 mas 2005

Air Canada npomue Coedunénunozo Koponescmea, 5 mast 1995, cepust A Ne 316-A
Airey npomue Upnanouu, 9 oxtsiopst 1979, cepus A Ne 32

Akdivar u opyeue npomus Typyuu [BI1], 16 cents6ps 1996, Cooprux 1996-1V
Aksoy npomus Typyuu, 18 nexadpst 1996, Cooprux 1996-VI

Al-Adsani npomug Coeounénnoeo Koponeecmea [BI1], Ne 35763/97, CEDH 2001-XI
Alatulkkila u opyeue npomus @unnanouu, Ne 33538/96, 28 utons 2005
Alaverdyan npomue Apmenuu (pemt.), Ne 4523/04, 24 aBrycra 2010

Albert u Le Compte npomus benveuu, 10 deBpans 1983, cepust A Ne 58

Aldrian npomue Aecmpuu, Ne 16266/90, pemerne Komuccun ot 7 mast 1990
Aleksandr Zaichenko npomue Poccuu, Ne 39660/02, 18 despanst 2010

Alexanian npomug Poccuu, Ne 46468/06, 22 nexadpst 2008

Aliev npomuse I'pysuu, Ne 522/04, 13 susaps 2009

Allan npomue Coedunénnoeo Koponescmsa (pet.), Ne 48539/99, 28 arrycra 2001
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Almeida Garrett, Mascarenhas Falcdo u opyaue npomue I[lopmyeanuu, NeNe 29813/96 n 30229/96,
CEDH 2000-I

Al-Moayad npomue I'epmanuu (peut.), Ne 35865/03, 20 despans 2007

Al-Nashif npomue boazapuu, Ne 50963/99, 20 utons 2002

Al-Saadoon u Mufdhi npomus Coedunénnoeo Koponescmesa, Ne. 61498/08, CEDH 2010

Amann npomus [lsetiyapuu [BIT1], Ne 27798/95, CEDH 2000-11

Amuur npomus @panyuu, 25 urons 1996, Cooprux 1996-111

An u dpyeue npomue Kunpa, Ne 18270/91, perenune Komuccuu ot 8 oktsaops 1991

Andrasik u opyeue npomug Cnosaxuu (pent.), NeNe 57984/00 u npyrue, CEDH 2002-1X

Andrejeva npomue Jlameuu [BIT], Ne 55707/00, CEDH 2009

Andreou Papi npomus Typyuu, Ne 16094/90, 22 cents6ps 2009

Andronikashvili npomug I pysuu (pem.), Ne 9297/08, 22 ntons 2010

Anheuser-Busch Inc. npomus Ilopmyeanuu [BIT], Ne 73049/01, CEDH 2007-1

Annunziata npomus Umanuu, Ne 24423/03, 7 urons 2009

Apay npomus Typyuu (pemt.), Ne 3964/05, 11 nexabps 2007

APEH Uldozétteinek Szévetsége u Opyeue npomus Benepuu, Ne 32367/96, CEDH 200-X

Aquilina npomue Manemor [BIT], Ne 25642/94, CEDH 1999-111

Arat npomue Typyuu, Ne 10309/03, 10 Hos16pst 2009

Arslan npomus Typyuu (pemt.), Ne 36747/02, CEDH 2002-X

Assanidze npomug I pysuu [BIT], Ne 71503/01, CEDH 2004-11

Association Les téemoins de Jéhovah npomuse @panyuu (pemt.), Ne 8916/05, 21 centsi6ps 2010

Athanassoglou u opyeue npomue Llgetiyapuu [BI1], Ne 27644/95, CEDH 2000-1V

Ayuntamiento de Mula npomus Hcnanuu (pemt.), Ne 55346/00, CEDH 2001-1

Azinas npomus Kunpa [BIT], Ne 56679/00, CEDH 2004-111

—B—

B. npomue @panyuu, 25 mapra 1992, cepust A Ne 232-C

B.C. npomus Ulseiiyapuu, Ne 21353/93, pemenue Komuccuu ot 27 despans 1995

Bagheri u Maliki npomue Hudepnanoog (pem.), Ne 30164/06, 15 mas 2007

Baillard npomus ®@panyuu (peur.), Ne 6032/04, 25 centsiops 2008

Balmer-Schafroth u opyeue npomus [llsetiyapuu, 26 asrycra 1997, Céoprux 1997-1V

Balsyte-Lideikiené npomues Jlumewt, Ne 72596/01, 4 nostopst 2008

Bankovic¢ u opyeue npomue Benveuu u 16 opyeux eocyoapems-yuacmuurog (peut.) [BIT], Ne 52207/99,
CEDH 2001-XII

Barbera, Messegué u Jabardo npomue Hcnanuu, 6 nexadps 1988, cepust A Ne 146

Baumann npomue @panyuu, Ne 33592/96, CEDH 2001-V

Bazorkina npomug Poccuu, Ne 69481/01, 27 utons 2006

Beer u Regan npomus I'epmannu [BIT], Ne 28934/95, 18 deBpans 1999

Beganovi¢ npomus Xopsamuu, Ne 46423/06, 25 uions 2009

Behrami u Behrami npomug @panyuu u Saramati npomue @panyuu, I epmanuu u Hopseeuu (pem.) [BII],
NeNe 71412/01 u 78160/01, 2 mast 2007

Belaousof u opyeue npomue I peyuu, Ne 66296/01, 27 mas 2004

Belilos npomus lsetiyapuu, 29 anpens 1988, cepus A Ne 132

Ben Salah, Adraqui u Dhaime npomue Hcnanuu (peut.), Ne 45023/98, CEDH 2000-1V

Bendenoun npomuse @panyuu, 24 dpespans 1994, cepus A Ne 284

Benet Praha, spol. s r.o., npomue Yexuu (pem.), Ne 38354/06, 28 centsiops 2010

Benham npomue Coedunénnozo Koponescmsa [BI1], 10 uronst 1996, Cooprux 1996-111

Bensaid npomue Coeounénnoco Koporescmea, Ne 44599/98, CEDH 2001-I

Benthem npomue Huodepranoos, 23 oktsa0ps 1985, cepust A Ne 97

Berdzenichvili npomue Poccuu (pemt.), Ne 31697/03, CEDH 2004-11

Berié u opyeue npomue bocnuu u I'epyecosunvt (peut.), NeNe 36357/04 u npyrue, 16 oxts6ps 2007

Bernardet npomue @panyuu (peut.), Ne 31406/96, 27 ros16ps 1996

Berrehab npomus Huoepnanoos, 21 nronst 1988, cepust A Ne 138

Beyeler npomue Hmanuu [BIT], Ne 33202/96, CEDH 2000-1

Beygo npomue 46 2ocyoapcme-unenoe Cosema Eeponwi (per.), Ne 36099/06, 16 utons 2009

Bigaeva npomue I'peyuu, Ne 26713/05, 28 mas 2009

Bijeli¢ npomue Cepbuu u Yeproeopuu, Ne 11890/05, 28 anpens 2009

Bimer S.A. npomus Monooswst, Ne 15084/03, 10 urons 2007
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Blagojevi¢ npomue Huoepranoos, Ne 49032/07, 9 nutons 2009

Bleci¢ npomue Xopsamuu [BI1], Ne 59532/00, CEDH 2006-I11

«Blondje» npomue Hudepranoos (pe.), Ne 7245/09, CEDH 2009

Bock npomus I'epmanuu (pemt.), Ne 22051/07, 19 saBaps 2010

Boicenco npomue Monooswt, Ne 41088/05, 11 urons 2006

Boivin npomue 34 zocyoapcme-unenos Cosema Esponwt (pemt.), Ne 73250/01, CEDH 2008

Bosphorus Hava Yollart Turizm ve Ticaret Anonim Sirketi (Bosphorus Airways) npomus HUpnanouu [BIT],
Ne 45036/98, CEDH 2005-VI

Botta npomue Umanuu, 24 gpespans 1998, Cooprux 1998-1

Bottaro npomue Hmanuu (pent.), Ne 56298/00, 23 mas 2002

Bouglame npomue Fenveuu (pemt.), Ne 16147/08, 2 mapta 2010

Bouilloc npomue @panyuu (pemt.), Ne 34489/03, 28 nos16pst 2006

Bourdov npomue Poccuu, Ne 59498/00, CEDH 2002-111

Bourdov npomue Poccuu (Ne 2), Ne 33509/04, CEDH 2009

Bowman npomus Coedunénnoco Koporescmsa, 19 despans 1998, Cooprux 1998-1

Boyle npomus Coeounénnoeo Koponescmsa, noxnan Komuccuu ot 28 despains 1994, cepust A Ne 282-B

BozZinovski npomus «6visweii FO2ocnasckoii Pecnyonuxu Maxeoonuu» (pet.), Ne 68368/01, 1 derpans 2005

Branduse npomue Pymwvinuu, Ne 6586/03, 7 anperns 2009

Bratri Zatkové, A.S. npomus Yexuu, Ne 20862/06, 8 despans 2011

Bronda npomue Umanuu, 9 wrons 1998, Cooprux 1998-1V

Broniowski npomue Ilonvwu (pemt.) [BIT], Ne 31443/96, CEDH 2002-X

Broniowski npomue Ionswu [BIT], Ne 31443/96, CEDH 2004-V

Brown npomus Coeounénnoco Koporescmesa (pemt.), Ne 38644/97, 24 nostops 1998

Brudnicka u opyzue npomue I[onvuu, Ne 54723/00, CEDH 2005-11

Briiggemann u Scheuten npomus I'epmanuu, Ne 6959/75, noxnax Komuccnu ot 12 utons 1977

Brumarescu npomus Pymwinuu [BIT], Ne 28342/95, CEDH 1999-VII

Brusco npomus @panyuu, Ne 1466/07, 14 oxtsa6ps 2010

Brusco npomue Umanuu (peut.), Ne 69789/01, CEDH 2001-1X

Buchholz npomue I'epmanuu, 6 mast 1981, cepust A Ne 42

Buckley npomue Coeounénnozo Koponescmea, 25 cenrsaops 1996, Cooprux 19961V

Bui Van Thanh u opyeue npomue Coedunénnoeo Koponeecmesa (pemt.), Ne 16137/90, 12 mapra 1990

Buijen npomue I'epmanuu, Ne 27804/05, 1 anpens 2010

Buj npomue Xopsamuu, Ne 24661/02, 1 utons 2006

Bulinwar OOD u Hrusanov npomus boneapuu, Ne 66455/01, 12 anpemnst 2007

Burden npomue Coeounénnozo Koponescmesa [BI1], Ne 13378/05, CEDH 2008

Burghartz npomus LlIgetiyapuu, 22 dhespanst 1994, cepust A Ne 280-B

Biiyiikdere u opyeue npomusTypyuu, NeNe 6162/04 u npyrue, 8 urons 2010

Buzescu npomus Pymwvinuu, Ne 61302/00, 24 mas 2005

—C—

C.C. npomue Hcnanuu, Ne 1425/06, 6 oxtsiopst 2009

C.W. npomus @unnsinouu, Ne 17230/90, pemenre Komuccuu ot 9 oktsaops 1991

Cakict npomue Typyuu [BIT], Ne 23657/94, CEDH 1999-1V

Cakir u opyeue npomus Kunpa (pemt.), Ne 7864/06, 29 anpens 2010

Calcerrada Fornieles Mato npomue Hcnanuu (pent.), Ne 17512/90, 6 urons 1992
Caldas Ramirez de Arrellano npomus Hcnanuu (pem.), Ne 68874/01, CEDH 2003-1
Camberrow MMS5 AD npomue Boneapuu (pemt.), Ne 50357/99, 1 anpens 2004

Campbell u Fell npomus Coedunénnozo Koponescmsa, 28 nrons 1984, cepust A Ne 80
Can npomus Aecmpuu, 30 centsdps 1985, cepust A Ne 96

Cankogak npomue Typyuu, Ne 25182/94 n 26956/95, 20 pespans 2001

Cantoni npomuse @panyuu [BI1], 15 Hoa6ps 1996, CoopHux 1996-V

Capital Bank AD npomug Boneapuu, Ne 49429/99, CEDH 2005-XI11

Carson u opyeue npomue Coedunénnozo Koponescmea [BI1], Ne 42184/05, CEDH 2010
Castells npomue Hcnanuu, 23 anpenst 1992, cepust A, Ne 236

Cavajda npomus Yexuu (peut.), Ne 17696/07, 29 maprta 2011

Celik npomus Typyuu (pemnt.), Ne 52991/99, CEDH 2004-X

Celniku npomus I peyuu, No 21449/04, 5 urons 2007

Cereceda Martin u opyeue npomus Hcnanuu, Ne 16358/90, pemenne Komuccun ot 12 oktsa0pst 1992
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Chamaiev u opyaue npomue I pysuu u Poccuu (pemt.), Ne 36378/02, 16 centsiopst 2003

Chamaiev u opyeue npomus I pyzuu u Poccuu, Ne 36378/02, CEDH 2005-111

Chapman npomue Coedunénnozo Koponescmea [BI1], Ne 27238/95, CEDH 2001-I

Chappell npomue Coedunénnoeo Koponescmsa, 30 mapra 1989, cepust A Ne 152-A

Chappex npomus [llsetiyapuu (peut.), Ne 20338/92, 12 okrs6ps 1994

Charzynski npomus Ionvwu, Ne 15212/03, CEDH 2005-V

Chaudet npomus @panyuu, Ne 49037/06, 29 oxts16ps 2009

Chauvy u opyeue npomue @panyuu, Ne 64915/01, CEDH 2004-VI

Chelu npomus Pymwinuu, Ne 40274/04, 12 ssaBaps 2010

Chevanova npomus Jlameuu (ucxiroueHue u3 crmcka) [BI1], Ne 58822/00, 7 nexabps 2007

Chevrol npomuse @panyuu, Ne 49636/99, CEDH 2003-I11

Christie npomus Coedunénnoco Koponescmea, Ne 21482/93, pemenne Komuccnu ot 27 utons 1994

Christine Goodwin npomug Coeounénnozo Koponescmea [BI1], Ne 28957/95, CEDH 2002-VI

Chtoukatourov npomue Poccuu, Ne 44009/05, 27 maprta 2008

Chypre (Kunp) npomug Typyuu [BI1], Ne 25781/94, CEDH 2001-1V

Cinar npomue Typyuu (pert.), Ne 28602/95, 13 nosiopst 2003

Ciorap npomus Monooget (No 2), Ne 7481/06, 20 utosst 2010

Ciubotaru npomus Monoogwt, Ne 27138/04, 27 anpesns 2010

Ciulla npomus Umanuu, 22 despans 1989, cepust A Ne 148

Ciupercescu npomue Pymoinuu, Ne 35555/03, 15 urons 2010

Clinique Mozart Sarl npomue @panyuu (pent.), Ne 46098/99, 01 uroxnst 2003

Cocchiarella npomue Hmanuu [BII], Ne 64886/01, CEDH 2006-V

Colibaba npomus Mondoeswt, Ne 29089/06, 23 oxTsi6ps 2007

Collectif national d’information et d’opposition a ['usine Melox — Collectif Stop Melox u Mox npomus @panyuu
(pem.), Ne 75218/01, 28 mapta 2006

Collins u Akaziebie npomue Llleeyuu (pemt.), Ne 23944/05, 8 mapta 2007

Compagnie de navigation de la République islamique d'Iran npomue Typyuu, Ne 40998/98, CEDH 2007-V

Confédération des syndicats médicaux frangais u la Fédération nationale des infirmiers npomus @panyuu,
Ne 10983/84, peenne Komuccuu ot 12 mas 1986

Confédeération francaise démocratique du travail npomue Esponetickux cooduecmes, Ne 8030/77, pemeHue
Komuccun ot 10 urons 1978

Connoly npomus 15 eocydapcme-unernos Eeponeiickoeo corwsa (pemt.), Ne 73274/01, 9 nexadps 2008

Constantinescu npomuse Pymeinuu, Ne 28871/95, CEDH 2000-VIII

Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. npomueé Hudepaanoog (pemt.),
NeNe 13645/05, CEDH 2009

Cooperativa Agricola Slobozia-Hanesei npomug Monooswst, Ne 39745/02, 3 arpens 2007

Copland npomue Coeounénnozo Koponescmaa, Ne 62617/00, CEDH 2007-1

Coscodar npomue Pymvinuu (pemt.), Ne 36020/06, 09 mapta 2010

Costello-Roberts npomus Coedunénnozo Koponescmesa, 25 mapra 1993, cepust A Ne 247-C

Cotlet npomue Pymvinuu, Ne 38565/97, 3 utons 2003

Craxi npomus Umanuu (Ne 2), Ne 25337/94, 17 utons 2003

Cudak npomue Jlumeuwt [BI1], Ne 15869/02, CEDH 2010

Cvetkovi¢ npomus Cepbuu, Ne 17271/04, 10 urons 2008

—D—

D.B. npomus Typyuu, Ne. 33526/08, 13 uromnst 2010

D.H. u opyeue npomue Yexuu [BIT], Ne 57325/00, CEDH 2007-1V

D.J. u A.-K. R. npomue Pymeinuu (pem.), Ne 34175/05, 20 oxts6pst 2009
Dadouch npomus Mansmuor, Ne 38816/07, 20 uronst 2010

Dalban npomue Pymwvinuu [BIT], Ne 28114/95, CEDH 1999-VI

Dalea npomue @panyuu (pemt.), Ne 964/07, 2 dpespans 2010

Dalia npomus @panyuu, 19 pespans 1998, Cooprux 1998-1

De Becker npomue Benveuu (pemt.), Ne 214/56, 9 urons 1958

De Geouffre de la Pradelle npomue @panyuu, 16 nexadps 1992, cepus A Ne 253-B
De Moor npomue benveuu, 23 nronst 1994, cepust A Ne 292-A

De Pace npomue Umanuu, Ne 22728/03, 17 uronst 2008

De Saedeleer npomue Benveuu, Ne 27535/04, 24 urons 2007

De Wilde, Ooms u Versyp npomug benveuu, 18 ntons 1971, cepust A Ne 12
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Deés npomug Benepuu, Ne 2345/06, 9 nos6ps 2010

Delle Cave u Corrado npomus Hmanuu, Ne 14626/03, 5 urons 2007

Demades npomue Typyuu, Ne 16219/90, 31 utomnst 2003

Demicoli npomus Manvmut, 27 aBrycta 1991, cepust A Ne 210

Demir u Baykara npomus Typyuu [BIT], Ne 34503/97, CEDH 2008

Demirbas u opyeue npomus Typyuu (pemt.), NeNe 1093/08 u npyrue, 9 November 2010

Demopoulos u opyeue npomus Typyuu (pemt.) [BIT], NeNe 46113/99 u npyrue, CEDH 2010

Demopoulos u opyeue npomus Typyuu, NeNe 46113/99, 3843/02, 13751/02, 13466/03, 10200/04, 14163/04,
19993/04 u 21819/04, 1 mapta 2010

Dennis u opyeue npomus Coeounénnozo Koporescmea (pent.), Ne 76573/01, 2 urons 2002

Depalle npomue @panyuu [BIT], Ne 34044/02, CEDH 2010

Depauw npomue Benveuu (pemt.), Ne 2115/04, 5 mast 2007

Des Fours Walderode npomus Yexuu (per.), Ne 40057/98, CEDH 2004-V

Deweer npomug benveuu, 27 despans 1980, cepust A Ne 35

Di Giorgio u opyeue npomue Hmanuu (pemt.), Ne 35808/03, 29 cents6ps 2009

Di Salvo npomue Umanuu (pemr.), Ne 16098/05, 11 ssaBaps 2007

Di Sante npomus Umanuu (pemt.), Ne 56079/00, 24 urons 2004

Dickson npomue Coedunénnozo Koponescmsa [BI1], Ne 44362/04, CEDH 2007-V

Dimitrescu npomue Pymoinuu, NeNe 5629/03 u 3028/04, 3 urons 2008

Ding¢ npomuse Typyuu (pemnt.), Ne 42437/98, 22 nosiops 2001

Dink npomue Typyuu, NeNe 2668/07 u npyrue, 14 centsiops 2010

Doran npomue Upnanouu, Ne 50389/99, CEDH 2003-X

Doring npomue I'epmanuu (pem.), Ne 37595/97, CEDH 1999-VIII

Désemealti Belediyesi npomus Typyuu (pemt.), Ne 50108/06, 23 March 2010

Draon npomus @panyuu [BI1], Ne 1513/03, 6 okta6ps 2005

Drijfhout npomue Hudepnanoos (pemt.), Ne 51721/09, 22 ¢pespans 2011

Drozd u Janousek npomue @panyuu u Ucnanuu, 26 wrons 1992, cepus A Ne240

Duclos npomue @panyuu (pert.), Ne 23661/94, 6 anpens 1995

Dudgeon npomus Coedunénnoeo Koponescmsa, 22 oxtsiopst 1981, cepust A Ne 45

Dukmedjian npomue @panyuu, Ne 60495/00, 31 ssuBaps 2006

Duringer u Grunge npomug @panyuu (pert.), NeNe 61164/00 u 18589/02, CEDH 2003-11

Durini npomue Umanuu, Ne 19217/91, pemmenne Komuccuu ot 12 ssaBaps 1994

—F—

E.B. npomug @panyuu [BIT], Ne 43546/02, 22 ssaBaps 2008

E.S. npomue I'epmanuu, Ne 262/57, pemenne Komuccun ot 28 aprycra 1957

Eberhard u M. npomue Cnosenuu, NeNe 8673/05 n 9733/05, 1 nexabps 2009

Eckle npomus I'epmanuu, 15 urons 1982, cepust A Ne 51

Eglise de X npomue Coeounénnozo Koponescmsa, Ne 3798/68, pemenne Komucenu ot 17 nexadpst 1968

Egmez npomus Kunpa, Ne 30873/96, CEDH 2000-XI1

El Majjaoui u Stichting Touba Moskee npomus Huoepnanoos (uckirouenue u3 ciucka) [BII], Ne 25525/03,
20 nexabps 2007

Elles u opyeue npomus [lsetiyapuu, Ne 12573/06, 16 nexadps 2010

Elli Poluhas Dédsbo npomue Llseyuu, Ne 61564/00, CEDH 2006-1

Emesa Sugar N.V. npomus Hudepaanoog (pemnt.), Ne 62023/00, 13 suBaps 2005

Emine Ara¢ npomus Typyuu, Ne 9907/02, 23 centsops 2008

Enea npomue Umanuu [BIT], Ne 74912/01, CEDH 2009

Engel u opyeue npomus Hudepnanoos, 8 nrons 1976, cepust A Ne 22

Enoukidze u Guirgvliani npomus I pyzuu, Ne 25091/07, 26 anpemns 2011

Epézdemir npomue Typyuu (pem.), Ne 57039/00, 31 saBaps 2002

Escoubet npomug benveuu [BIT], Ne 26780/95, CEDH 1999-VII

Evans npomug Coedunénnozo Koponescmea [BI1], Ne 6339/05, CEDH 2007-1

Evcen npomue Huoepnanoos (pemt.), Ne 32603/96, pemenne Komuccuu ot 3 nexadps 1997

Eyoum-Priso npomue @panyuu (pem.), Ne 24352/94, 4 centsiops 1996

Ezeh u Connors npomue Coedunénnozo Koponescmsa [BI1], NeNe 39665/98 u 40086/98, CEDH 2003-X
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— F—

Fairfield npomue Coeounénnozo Koponescmaa (pemt.), Ne 24790/04, CEDH 2005-VI

Fakhretdinov u opyzue npomue Poccuu (pemt.), Ne 26716/09 u npyrue, 24 centsiopst 2010

Farcas npomue Pymvinuu (peut.), Ne. 32596/04, 14 centsiops 2010

Fawsie npomus I'peyuu, Ne 40080/07, 28 oxts6ps 2010

Fayed npomuse Coeounénnoco Koponescmsa, 21 centsiops 1994, cepus A Ne 294-B

Fédération chrétienne des témoins de Jéhovah de France npomueé @panyuu (pemt.), Ne 53430/99,
CEDH 2001-XI

Fedotova npomue Poccuu, Ne 73225/01, 13 anpens 2006

Feldbrugge npomus Hudepnanoos, 29 mas 1986, cepust A Ne 99

Fener Rum Patrikligi (Patriarcat cecuménique) npomus Typyuu (pent.), Ne 14340/05, 12 urons 2007

Fernie npomus Coeounénnoco Koporescmesa (pemt.), Ne 14881/04, 5 saBaps 2006

Ferrazzini npomue Hmanuu [BIT], Ne 44759/98, CEDH 2001-VII

Ferreira Alves npomug [lopmyeanuu (Ne 6), NeNe 46436/06 u 55676/08, 13 ampemns 2010

Filipovi¢ npomug Cepbuu, Ne 27935/05, 20 Hos16pst 2007

Financial Times Ltd u opyeue npomuse Coedunénnozo Koponescmea, Ne 821/03, 15 nexabps 2009

Findlay npomus Coeounénnozo Koponescmsa, 25 despans 1997, Cooprux 1997-1

Fischer npomus Ascmpuu (pem.), Ne 27569/02, CEDH 2003-VI

Fiume npomus Umanuu, Ne 20774/05, 30 utons 2009

Fogarty npomus Coeounénnozo Koponescmea [BIT], Ne 37112/97, CEDH 2001-X1

Folgera u opyeue npomue Hopseauu (pem.), Ne 15472/02, 14 pespans 2006

Folgera u opyeue npomue Hopsecuu [BIT], Ne 15472/02, CEDH 2007-VIII

Foti u opyeue npomue Umanuu, 10 nexadps 1982, cepust A Ne 56

Freimanis u Lidums npomue Jlameuu, NeNe 73443/01 u 74860/01, 9 perpans 2006

Frérot npomue @panyuu, Ne 70204/01, 12 urons 2007

Fressoz u Roire npomue @panyuu [BI1], Ne 29183/95, CEDH 1999-1

Friend u opyaue npomue Coedunénnozo Koponescmesa (peut.), NeNe 16072/06 u 27809/08, 24 nosiopst 2009

Funke npomue @panyuu, 25 despans 1993, cepust A Ne 256-A

— G—

Gdfgen npomug I'epmanuu [BI1], Ne 22978/05, CEDH 2010

Gaftoniuc npomue Pymvinuu (pet.), Ne 30934/05, 22 derpasst 2011

Gagiu npomue Pymoinuu, Ne 63258/00, 24 despains 2009

Gaglione u opyeue npomus Umanuu, NeNe 45867/07 u npyrue, 21 nexadps 2010
Gakiyev u Gakiyeva npomue Poccuu, Ne 3179/05, 23 anpens 2009

Galev u opyeue npomus boneapuu (peut.), Ne 18324/04, 29 cenrsops 2009

Gali¢ npomue Hudepnanooes (pem.), Ne 22617/07, 9 urons 2009

Gallo npomus Umanuu (pemt.), Ne 24406/03, 7 ntons 2009

Garcia Ruiz npomue Hcnanuu [BIT], Ne 30544/96, CEDH 1999-1

Gardel npomus @panyuu, Ne 16428/05, 17 nexadps 2009

Gas u Dubois npomue @panyuu (peut.), Ne 25951/07, 31 aBrycra 2010

Gasparini npomug Umanuu u berveuu (peut.), Ne 10750/03, 12 mast 2009

Gast u Popp npomue I'epmanuu, Ne 29357/95, CEDH 2000-11

Gayduk u opyeue npomue Ykpaunwt (pemi.), NeNe 45526/99 u npyrue, CEDH 2002-VI
Gennari npomue Umanuu (pent.), Ne 46956/99, 5 okrs6ps 2000

Genovese npomue Umanuu (pent.), n° 24407/03, 10 Hosi6ps 2009

Gentilhomme, Schaff-Benhadji u Zerouki npomue @panyuu, NeNe 48205/99, 48207/99 u 48209/99, 14 mas 2002
Georgiadis npomus I peyuu, 29 mas 1997, Cooprux 1997-111

Geraguyn Khorhurd Patgamavorakan Akumb npomug Apmenuu (pemt.), Ne 11721/04, 14 anpens 2009
Gillan u Quinton npomue Coedunénnozo Koponescmaa, Ne 4158/05, CEDH 2010
Gillow npomug Coedunénnoeo Koponescmea, 24 nos6ps 1986, cepust A Ne 109
Giummarra u opyzue npomug @panmmu (pemr.), Ne 61166/00, 12 utons 2001

Glass npomus Coedunénnoeo Koporescmea, Ne 61827/00, CEDH 2004-11

Glor npomus Llsetiyapuu, Ne 13444/04, CEDH 2009

Gorou npomug I peyuu (Ne 2) [BIT], Ne 12686/03, 20 mapta 2009

Gorraiz Lizarraga u opyeue npomus Hcnanuu, Ne 62543/00, CEDH 2004-111

Gotia npomus Pymeinuu (pert.), Ne 24315/06, 5 oxtsiopst 2010
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Gradinar npomue Monoogwr, Ne 7170/02, 8 anpens 2008

Grdsser npomus ' epmanuu (pemt.), Ne 66491/01, 16 centsdps 2004

Gratzinger u Gratzingerova npomug Yexuu (pemu.) [BIT], Ne 39794/98, CEDH 2002-VII
Grecu npomue Pymoinuu, Ne 75101/01, 30 rHos16ps 2006

Grori npomus Anboanuu, Ne 25336/04, 7 urons 2009

— H—

H.F. K.-F. npomus I'epmanuu, Ne 25629/94, pemienne Komuccuu ot 16 saBapst 1996

Haas npomus Huoepnanoos, Ne 36983/97, CEDH 2004-1

Haas npomus lsetiyapuu (pemt.), Ne 31322/07, 20 mast 2010

Haas npomus lgetiyapuu, Ne. 31322/07, 20 ssaBaps 2011

Hadrabova u opyeue npomue Yexuu (pemt.), NeNe 42165/02 u 466/03, 25 centsiops 2007
Hadri-Vionnet npomue Llseiiyapuu, Ne 55525/00, CEDH 2008

Hajduovad npomus Cnosaxuu, Ne 2660/03, 30 Hos16ps 2010

Halford npomus Coeounénnozo Koponeecmea, 25 nions 1997, Coopnux 1997-111

Hamer npomus benveuu, Ne 21861/03, CEDH 2007-V

Haroutyounian npomue Apmenuu, Ne 36549/03, CEDH 2007-VIII

Hartman npomue Yexuu, Ne 53341/99, CEDH 2003-VIII

Hartung npomus ®@panyuu (pent.), Ne 10231/07, 3 nos6ps 2009

Helmers npomus [lgeyuu, 29 oxtsi0ps 1991, cepust A Ne 212-A

Hingitag 53 u opyeue npomus /lanuu (peut.), Ne 18584/04, CEDH 2006-1

Hofmann npomue I'epmanuu (pemt.), Ne 1289/09, 23 derpans 2010

Hokkanen npomus @unnsnouu (pent.), Ne25159/94, 15 mas 1996

Hokkanen npomue @unnsinouu, 23 centsops 1994, cepust A Ne 299-A

Holland npomus Ilseyuu (pemt.), Ne. 27700/08, 9 despans 2010

Holub npomus Yexuu, Ne 24880/05, 14 nexadps 2010

Hornsby npomus I'peyuu, 19 mapta 1997, Coopnux 1997-11

Horsham npomue Coedunénnozo Koponescmea, Ne 23390/94, pemenne Komuccuu ot 4 centsops 1995
Horvat npomue Xopeamuu, Ne 51585/99, CEDH 2001-VIII

Hotter npomue Ascmpuu (pemt.), Ne 18206/06, 7 oxts6ps 2010

Houtman u Meeus npomue Benveuu, Ne 22945/07, 17 mapta 2009

Howard npomue Coeounénnoeo Koponescmaa, Ne 10825/84, penienue Komuccuu ot 18 oktsops 1985
Humen npomuse Ionvwu [BIT], Ne 26614/95, 15 oxtsiopst 1999

Hiiseyin Turan npomus Typyuu, Ne 11529/02, 4 mapra 2008

Hussein npomus Anbanuu u 20 dpyeux eocyoapems-yuacmuukog (pent.), Ne 23276/04, 14 mapra 2006
Hutten-Czapska npomus Ionvuwu [BIT], Ne 35014/97, CEDH 2006-VIII

.

LT.C. npomue Manemer (pemt.), Ne 2629/06, 11 nexadpst 2007

Iambor npomue Pymeinuu (Ne 1), Ne 64536/01, 24 urons 2008

lan Edgar (Liverpool) Ltd npomus Coedunénnozo Koporescmesa (pemt.), Ne 37683/97, CEDH 2000-1
latridis npomue I peyuu [BIT], Ne 31107/96, CEDH 1999-11

Icyer npomus Typyuu (pem.), Ne 18888/02, CEDH 2006-1

llascu u opyzue npomug Monooswi u Poccuu [BI1], Ne 48787/99, CEDH 2004-VII
1lliu u opyeue npomus benveuu (pemt.), 14301/08, 19 mas 2009

Imakaieva npomue Poccuu, Ne 7615/02, CEDH 2006-XIII

Imbrioscia npomus [llsetiyapuu, 24 Hosiopst 1993, cepust A Ne 275

lonescu npomus Pymeinuu (pent.), Ne 36659/04, 1 urons 2010

lordache npomue Pymoinuu, Ne 6817/02, 14 oxts10pst 2008

Ipek npomue Typyuu (pent.), Ne 39706/98, 7 noa6ps 2000

Hpnanoua npomue Coeounénnoeo Koponeecmaa, 18 saBaps 1978, cepust A Ne 25
Isaak u opyeue npomus Typyuu (pem.), Ne 44587/98, 28 centsops 2006

Issa u opyeue npomus Typyuu, Ne 31821/96, 16 Hos6pst 2004

Ivan Atanasov npomug Boneapuu, Ne 12853/03, 2 nexabps 2010
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—J—

J.A. Pye (Oxford) Ltd u J.A. Pye (Oxford) Land Ltd npomug Coedunénnoeo Koponescmesa [BII], Ne 44302/02,
CEDH 2007-X

Jasinskis npomue Jlameuu, Ne 45744/08, 21 nexadps 2010

Jeli¢i¢ npomus bocnuu u I'epyezosunvt (pem.) Ne 41183/02, CEDH 2005-XI11

Jensen npomue /Januu (peut.), Ne 48470/99, CEDH 2001-X

Jensen u Rasmussen npomus [Januu (peut.), Ne 52620/99, 20 mapta 2003

Jian npomus Pymeinuu (pemt.), Ne 46640/99, 30 mapra 2004

Johansen npomue Hopeeeuu, 7 aBrycta 1996, Cooprux 1996-111

John Murray npomue Coedunénnozo Koponescmea, 8 despans 1996, Cooprux 1996-1

Johnston u opyeue npomue Upranouu, 18 nexadps 1986, cepus A Ne 112

Johtti Sapmelaccat Ry u opyaue npomug @unnanouu (pemt.), Ne 42969/98, 18 ssaBaps 2005

Jovanovi¢ npomuse Xopsamuu (pemt.), Ne 59109/00, CEDH 2002-I11

Jurisic u Collegium Mehrerau npomus Ascmpuu, Ne 62539/00, 27 utons 2006

Jussila npomue @unnsnouu [BI1], Ne 73053/01, CEDH 2006-XI11

—K—

K. npomue Coeounénnozo Koponescmsa (pemt.), Ne 11468/85, pemerne Komuccun ot 15 oxtsi0pst 1986
K.H. u opyaue npomue Cnosaxuu, Ne 32881/04, CEDH 2009

K.S. u K.S. AG npomus lsetiyapuu, Ne 19117/91, pemienne Komuccuu ot 12 ssuBaps 1994
Kadikis npomue Jlameuu (pem.), Ne 47634/99, 29 uronst 2000

Kalachnikov npomus Poccuu, Ne 47095/99, CEDH 2002-VI

Kamaliyevy npomue Poccuu, Ne 52812/07, 3 utons 2010

Kanthak npomus I'epmanuu, Ne 12474/86, pemrenne Komuccnu ot 11 oxtsaops 1988
Karako npomue Benepuu, Ne 39311/05, 28 anpens 2009

Karapanagiotou u opyeue npomus I peyuu, Ne 1571/08, 28 oxts16ps 2010
Karassev u cemvs npomug @uunanouu, Ne 31414/96, CEDH 1999-11

Karner npomuse Aecmpuu, Ne 40016/98, CEDH 2003-IX

Karoussiotis npomue Ilopmyaanuu, Ne 23205/08, 1 despams 2011

Kart npomus Typyuu [BIT], Ne 8917/05, 3 nexabps 2009

Kaya u Polat npomus Typyuu (pemt.), NeNe 2794/05 u 40345/05, 21 oxTs6ps 2008
Kearns npomus ©@panyuu, Ne 35991/04, 10 staBaps 2008

Keegan npomue Upnanouu, 26 mas 1994, cepust A Ne 290

Kefalas u opyeue npomus I peyuu, 8 nions 1995, cepust A Ne 318-A

Kemevuako npomue Hudepranoog (pemt.), Ne 65938/09, 1 urons 2010

Kemmache npomue @panyuu (Ne 3), 24 vosiopst 1994, cepus A Ne 296-C
Keretchachvili npomus I pysuu (pemt.), Ne 5667/02, CEDH 2006-V

Kerimov npomue Azepoatiosncana (pemt.), Ne 151/03, 28 cenrsaops 2006

Kerojdrvi npomue @uuaanouu, 19 nrons 1995, cepust A Ne 322

Khachiev u Akaieva npomuse Poccuu, NeNe 57942/00 u 57945/00, 24 despanst 2005
Khadjialiyev u opyaue npomue Poccuu, Ne 3013/04, 6 HostOpst 2008

Khan npomue Coeounénnozo Koponescmsa, Ne 35394/97, CEDH 2000-V
Kiiskinen npomue @uunsinouu (perr.), Ne 26323/95, CEDH 1999-V

Kikots u Kikota npomue Jlameuu (pemt.), Ne 54715/00, 6 uronst 2002

Kipritci npomus Typyuu, Ne 14294/04, 3 uronst 2008

Klass u opyeue npomuse I'epmanuu, 6 centsiops 1978, cepust A Ne 28

Klyakhin npomue Poccuu, Ne 46082/99, 30 HOs10ps1 2004

Ko¢ u Tosun npomus Typyuu (pem.), Ne 23852/04, 13 Hos16pst 2008

Kok npomue Typyuu, Ne 1855/02, 19 oxts6ps 2006

Konig npomue I'epmanuu, 28 nions 1978, cepust A Ne 27

Kopecky npomus Crosaxuu [BIT], Ne 44912/98, CEDH 2004-1X

Kopke npomue I'epmanuu (pemt.), Ne 420/07, 5 oxtsa6ps 2010

Kopp npomue Llsetiyapuu, 25 mapta 1998, Coopnux 1998-11

Kopylov npomue Poccuu, Ne 3933/04, 29 urons 2010

Korenjak npomue Cnosenuu (pemt.), Ne 463/03, 15 mas 2007

Korizno npomus Jlameuu (pemt.), Ne 68163/01, 28 centsiops 2006

Kornakovs npomue Jlameuu, Ne 61005/00, 15 utons 2006
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Korolev npomue Poccuu (pemt.), Ne 25551/05, 1 urons 2010

Koumoutsea u opyeue npomus I peyuu (peut.), Ne 56625/00, 13 nexadps 2001
Kouznetsova npomue Poccuu (peut.), Ne 67579/01, 19 suaps 2006
Kozacioglu npomue Typyuu [BIT], Ne 2334/03, CEDH 2009

Kozlova u Smirnova npomue Jlameuu (peut.), Ne 57381/00, CEDH 2001-XI
Kroon u opyeue npomus Huodepranoos, 27 oxtsa0ps 1994, cepust A Ne 297C
Kiibler npomus I'epmanuu, Ne 32715/06, 13 suBaps 2011

Kudic npomue bocruu u I'epyecosunsi, Ne 28971/05, 9 nexadps 2008

Kudta npomus I[orvwu [BI1], Ne 30210/96, CEDH 2000-X1

Kurt npomue Typyuu, 25 mas 1998, Cooprux 1998-111

Kwakye-Nti u Dufie npomue Huoepnanoos (pemt.), Ne 31519/96, 7 vosi6pst 2000
Kyprianou npomue Kunpa [BIT], Ne 73797/01, CEDH 2005-XIII

I

L. npomuse Huoepnanoos, Ne 45582/99, CEDH 2004-1V

L’Erabliere A.S.B.L. npomus benveuu Ne 49230/07, CEDH 2009

Laidin npomus @panyuu (Ne 2), Ne 39282/98, 7 suBaps 2003

Langborger npomus Ilgeyuu, 22 wrons 1989, cepus A Ne 155

Laska u Lika npomue Anbanuu, NeNe 12315/04 u 17605/04, 20 anpens 2010

Laskey, Jaggard u Brown npomug Coeounénnoeo Koponeecmsa, 19 dhespans 1997, Cooprux 1997-1
Latak npomus Ionvwu (pemt.), Ne 52070/08, 12 okts6ps 2010

Lauko npomue Cnosaxuu, 2 cenrsiops 1998, Cooprux 1998-VI

Le Calvez npomus @panyuu, 29 utons 1998, Cooprux 1998-V

Le Compte, Van Leuven u De Meyere npomug benveuu, 23 utonst 1981, cepust A Ne 43
Leander npomue Lllseyuu, 26 mapta 1987, cepust A Ne 116

Lechesne npomug @panyuu (pemt.), Ne 20264/92, 4 centsiops 1996

Lederer npomue I'epmanuu (pem.), Ne 6213/03, CEDH 2006-VI

Léger npomus ®panyu (uckiaouenue n3 cnucka) [BIT], Ne 19324/02, 30 mapra 2009
Lehtinen npomue @unnsanouu (pemt.), Ne 39076/97, CEDH 1999-VII

Lenzing AG npomus I'epmanuu (pemt.), Ne 39025/97, 9 centsaops 1998

Lepoji¢ npomue Cepbuu, Ne 13909/05, 6 Hos6ps 2007

Les saints monastéres npomus I peyuu, 9 nexadbps 1994, cepus A Ne 301-A
Levinen u opyeue npomus @unisnouu (pemr.), Ne 34600/03, 11 anpens 2006

Libert npomue Benveuu (pemnt.), Ne 44734/98, 8 urons 2004

Loffler npomue Aecmpuu, Ne 30546/96, 3 okrsi6pst 2000

Loiseau npomug @panyuu (pemt.), Ne 46809/99, CEDH 2003-XII

Loizidou npomus Typyuu (penBapuTenbHBIC Bo3paxenus), 23 mapta 1995, cepus A Ne 310
Loizidou npomue Typyuu, 18 nexadps 1996, Cooprux 1996-VI

Lopata npomue Poccuu, Ne 72250/01, 13 utons 2010

Lopez Cifuentes npomug Hcnanuu (pem.), Ne 18754/06, 7 utons 2009

Lopez Ostra npomue Hcnanuu, 9 nexadbps 1994, cepust A Ne 303-C

Losonci Rose u Rose npomus [lsetiyapuu, Ne. 664/06, 9 Hos10ps 2010

Loukanov npomue boneapuu, Ne 21915/93, pemenne Komuccuu ot 12 suBapst 1995
Liidi npomus [lsetiyapuu, 15 uronst 1992, cepust A Ne 238

Lukenda npomug Cnogenuu, Ne 23032/02, CEDH 2005-X

Lutz npomue I'epmanuu, 25 arycra 1987, cepus A Ne 123

Lyons npomus Coedunénnozo Koponescmea (pemt.), Ne 15227/03, CEDH 2003-1X

—M—

M. npomus [lanuu, Ne 17392/90, pemenne Komuccuu ot 14 octobre 1992

M. npomus Coedunénnoco Koporescmea, Ne 13284/87, pemenne Komuccun ot 15 okts1opst 1987
M.B npomueg Coeounénnoeo Koponescmaa, Ne 22920/93, pemenne Komuccnn ot 6 anpens 1994
M.S.S. npomue Benveuu u I peyuu [BIT], Ne 30696/09, 21 saBaps 2011

Maaouia npomug @panyuu [BI1], Ne 39652/98, CEDH 2000-X

MacKay u BBC Scotland npomus Coedunénnoco Koporescmesa, Ne 10734/05, 7 nexabps 2010
Malhous npomue Yexuu (pem.) [BIT], Ne 33071/96, CEDH 2000-XII
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Malige npomus @panyuu, 23 centsops 1998, Cooprux 1998-VII

Malone npomue Coeounénnozo Koponescmsa, 2 asrycra 1984, cepus A Ne 82

Malsagova npomus Poccuu (pemt.), 6 mapta 2008

Maltzan u opyeue npomuse I'epmanuu (peut.) [BIT], NeNe 71916/01, 71917/01 u 10260/02, CEDH 2005-V
Mamatkulov u Askarov npomues Typyuu [BI1], NeNe 46827/99 u 46951/99, CEDH 2005-1
Manoilescu u Dobrescu npomus Pymvinuu u Poccuu (pemt.), Ne 60861/00, CEDH 2005-VII
Manuel npomue Iopmyeanuu (peut.), Ne 62341/00, 31 susapst 2002

Marckx npomus Beaveuu, noxnan Komuccnu ot 10 nexadpst 1977, cepust B Ne 29

Marckx npomus Beaveuu, 13 ntonst 1979, cepust A Ne 31

Mares npomus Yexuu, Ne 1414/03, 26 oxts0ps 2006

Margareta u Roger Andersson npomus [llseyuu, 25 dpespanst 1992, cepus A Ne 226-A
Marie-Louise Loyen u Bruneel npomue @panyuu, Ne 55929/00, 5 uromns 2005

Marion npomug @panyuu, Ne 30408/02, 20 nexadps 2005

Markovic u opyeue npomus Hmanuu [BIT], Ne 1398/03, CEDH 2006-XIV

Maslov npomus Aecmpuu [BI1], Ne 1638/03, CEDH 2008

Maslova u Nalbandov npomus Poccuu, Ne 839/02, 24 siuaps 2008

Masson u Van Zon npomue Huoepnanoos, 28 centsiops 1995, cepust A Ne 327-A

Mata Estevez npomue Hcnanuu (pent.), Ne 56501/00, CEDH 2001-VI

Matousek npomus Hexuu, Ne 9965/08, 29 mapra 2011

Matter npomus Cnosaxuu, Ne 31534/96, 5 wrons 1999

Matthews npomue Coeounénnozo Koponescmaa [BI1], Ne 24833/94, CEDH 1999-1
Matveiev npomue Poccuu, Ne 26601/02, 3 utomnst 2008

Matyjek npomue Ionvuu (pem.), Ne 38184/03, CEDH 2006-VII

McCann npomus Coedunénnozo Koporescmea, Ne 19009/04, 13 mast 2008

McCann u opyzue npomug Coeounénnoeo Koponeecmaa, 27 cenrsaops 1995, cepus A Ne 324
McElhinney npomug Upranouu u Coedunénnoeo Koponescmsa (pemt.) [BIT], Ne 31253/96, 9 despans 2000
McFarlane npomue Hpnanouu [BIT], Ne 31333/06, § 107, 10 cenrs6psa 2010

McFeeley u opyeue npomus Coedunénnoeo Koporescmea, Ne 8317/78, perienne Komuccuu ot 15 mas 1980
McGinley u Egan npomus Coeounénnoeo Koponeecmsa, 9 urons 1998, Cooprux 1998-111
McKay-Kopecka npomue Honvwu (pem.), Ne 45320/99, 19 cenrsbps 2006

McLeod npomus Coedunénnoeo Koponescmsa, 23 cenrsops 1998, Cooprux 1998-VII
McMichael npomug Coedunénnoeo Koponeecmsa, 24 dhespans 1995, cepust A Ne 307 B
McShane npomus Coedunénnozo Koporeecmea, Ne 43290/98, 28 mas 2002

Medvedyev u opyeue npomus @panyuu [BI1], Ne 3394/03, CEDH 2010

Meftah u opyeue npomus @panyuu [BIT], NeNe 32911/96, 35237/97 u 34595/97, CEDH 2002-VII
Megadat.com SRL npomue Mondogwi, Ne 21151/04, 8 anpenst 2008

Mehmet Nuri Ozen u dpyeue npomué Typyuu, NeNe 15672/08 u npyrue, 11 susaps 2011
Mehmet Salih u Abdiilsamet Cakmak npomug Typyuu, Ne 45630/99, 29 anpenst 2004

Melis npomue I peyuu, Ne 30604/07, 22 uromst 2010

Melnik npomus Yrkpaunwt, Ne 72286/01, 28 mapta 2006

Meltex Ltd npomus Apmenuu (pemt.), n° 37780/02, 27 mas 2008

Mentes u opyeue npomusg Typyuu, 28 Hos0ps 1997, Cooprux 1997-VIII

Mentzen npomus Jlameuu (pem.), Ne 71074/01, CEDH 2004-XI1

Merger u Cros npomus @panyuu (pemt.), Ne 68864/01, 11 mapta 2004

Merit npomueé Yrpaunsi, Ne 66561/01, 30 mapta 2004

Micallef npomue Manemer [BI1], Ne 17056/06, CEDH 2009

Michalak npomue Ionvwu (pem.), Ne24549/03, 1 mapra 2005

Mieg de Boofzheim npomus @panyuu (pemt.), Ne 52938/99, CEDH 2002-X

Mihova npomus Umanuu (pemt.), n° 25000/07, 30 mapta 2010

Mikhailenki u opyeue npomus Ykpaunsi, NeNe 35091/02 u npyrue, CEDH 2004-XI1
Mikolajova npomue Cnosaxuu, Ne 4479/03, 18 staBaps 2011

Mikolenko npomue dcmonuu (pent.), Ne 16944/03, 5 saBaps 2006

Mikuli¢ npomue Xopsamuu, Ne 53176/99, CEDH 2002-11

Milatova u opyeue npomug Yexuu, Ne 61811/00, CEDH 2005 V

Mileva u opyeue npomue Boneapuu, Ne. 43449/02, 25 Hos0ps 2010

Milosevi¢ npomue Hudepnanoos (pemt.), Ne 77631/01, 19 mapra 2002

Mirojubovs u opyzue npomug Jlamsuu, Ne 798/05, 15 centsiops 2009

Miszczynski npomus Ionvwu, (pemt.), Ne 23672/07, 8 despans 2011

Monedero Angora npomus Henanuu (pemt.), Ne 41138/05, CEDH 2008-

Monnat npomus Llgetiyapuu, Ne 73604/01, CEDH 2006-X
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Montcornet de Caumont npomue @panyuu (pemt.), Ne 59290/00, CEDH 2003-VII
Moon npomus @panyuu, Ne 39973/03, 9 urons 2009

Mooren npomus I'epmanuu [BI1], Ne 11364/03, CEDH 2009

Montera npomue Umanuu (pemt.), Ne 64713/01, 9 utons 2002

Moreira Barbosa npomus Ilopmyeanuu (pemt.), Ne 65681/01, CEDH 2004-V
Moretti u Benedetti npomue Umanuu, Ne 16318/07, CEDH 2010

Moskal npomus Tonvuu, Ne 10373/05, 15 centsiops 2009

Moskovets npomuse Poccuu, Ne 14370/03, 23 anpens 2009

Moullet npomus @panyuu (peu.), Ne 27521/04, 13 centsiops 2007

Moustaquim npomue Berveuu, 18 despans 1991, cepust A Ne 193

MPP Golub npomue Ykpauner (pemt.), Ne 6778/05, 18 oxtsi0ps 2005

Mrkéc npomue Xopsamuu (pemt.), Ne 7118/03, 8 urons 2006

Murray npomuse Coeounénnoco Koponescmsa, 28 oxtsiops 1994, cepust A Ne 300A
Mustafa u Armagan Akin npomue Typyuu, Ne 4694/03, 6 anpenst 2010

Mutlu npomue Typyuu, Ne 8006/02, 10 okts16ps 2006

— N—

Nagovitsyn u Nalgiyev npomus Poccuu (pemt.), n°s 27451/09 u 60650/09, 23 centss6ps 2010
Narinen npomue @unnanouu, Ne 45027/98, 1 utons 2004

Naydyon npomue Yxpaunot, No. 16474/03, 14 oxts6ps 2010

Nee npomus HUpnanouu (per.), Ne 52787/99, 30 suBapst 2003

Niemietz npomue I epmanuu, 16 nexadps 1992, cepust A Ne 251-B
Nikolova u Velichkova npomue Boneapuu, Ne 7888/03, 20 nexadps 2007
Nikula npomue @unasnouu (pemr.), Ne 31611/96, 30 Hos16ps 2000
Nogolica npomue Xopeamuu (pemt.), Ne 77784/01, CEDH 2002-VII
Nolan u K. npomug Poccuu, Ne 2512/04, 12 depans 2009

Nold npomue I'epmanuu, Ne 27250/02, 29 nronst 2006

Nélkenbockhoff npomue I'epmanuu, 25 aBrycra 1987, cepust A Ne 123
Norbert Sikorski npomug [onvuu, Ne 17599/05, 22 oktsopst 2009
Normann npomue /lanuu (peur.), Ne 44704/98, 14 utons 2001

Norris npomue Hpnanouu, 26 oxts0pst 1988, cepus A Ne 142
Nourmagomedov npomus Poccuu, Ne 30138/02, 7 urons 2007

Novinski npomus Poccuu, Ne 11982/02, 10 deppaisz 2009

Novoseletski npomus Yrpaunwvr, Ne 47148/99, CEDH 2005-11

Nylund npomue @unnanouu (pemr.), Ne 27110/95, CEDH 1999-VI

— 00—

O’Halloran u Francis npomus Coedunénnozo Koponescmea [BI1], NeNe15809/02 u 25624/02, CEDH 2007-VIII

O’Loughlin u opyeue npomue Coedunénnoco Koponescmsa (pemt.), Ne 23274/04, 25 aBrycta 2005

Ocalan npomue Typyuu (pemnt.), Ne 5980/07, 6 urons 2010

Ocalan npomue Typyuu [BI1], Ne 46221/99, CEDH 2005-1V

Odiévre npomug @panyuu [BI1], Ne 42326/98, CEDH 2003-I11

Oferta Plus SRL npomue Monoosw, Ne 14385/04, 19 nexabps 2006

Ohlen npomug J{anuu (ncxiroueHue u3 crucka), Ne 63214/00, 24 despas 2005

Olaechea Cahuas npomus Hcnanuu, Ne 24668/03, CEDH 2006-X

Olbertz npomus I'epmanuu (pemt.), Ne 37592/97, CEDH 1999-V

Olczak npomuse Honvwu (pet.), Ne 30417/96, CEDH 2002-X

Oleksy npomus [onvwu (pemt.), Ne 1379/06, 16 urors 2009

Olmez npomue Typyuu (pem.), Ne 39464/98, 1 despans 2005

Oluji¢ npomue Xopsamuu, Ne 22330/05, 5 deBpains 2009

Ombkarananda u le Divine Light Zentrum npomus Llsetiyapuu, Ne 8118/77, pemenne Komuccuu
ot 19 mapra 1981

Oneryildiz npomue Typyuu [BIT], Ne 48939/99, CEDH 2004-X11

Open Door u Dublin Well Woman npomue HUpnanouu, 29 oktsaops 1992, cepust A Ne 246A

Orsus u opyaue npomus Xopsamuu [BII], Ne 15766/03, CEDH 2010

Osman npomus Coedunénnoeo Koponrescmesa, 28 oxtsi6ps 1998, Cooprux 1998-VIII
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Otto npomue I'epmanuu (pemt.), Ne 21425/06, 10 HOs10ps1 2009
Ozpinar npomue Typyuu, Ne. 20999/04, 19 oxtsi6ps 2010
Oztiirk npomue I'epmanuu, 21 pespans 1984, cepust A Ne 73

—P—

P.B. u J.S. npomue Aécmpuu, Ne 18984/02, 22 wurons 2010

P.G. u J.H. npomus Coedunénnozo Koponescmsa, Ne 44787/98, CEDH 2001-1X

P.M. npomue Coeounénnoco Koponrescmesa (pen.), Ne 6638/03, 24 arycra 2004

Paeffgen GmbH npomue I'epmanuu (pemr.), NeNe 25379/04, 21688/05, 21722/05 u 21770/05, 18 centsiopst 2007
Paksas npomue Jlumewt [BI1], Ne 34932/04, 6 siuBaps 2011

Paladi npomus Monooeuwt [BIT], Ne 39806/05, 10 mapta 2009

Pali¢ npomus bocruu u I'epyezcosunst, Ne 4704/04, 15 deppans 2011

Panjeheighalehei npomueg Januu (pemt.), Ne 11230/07, 13 okTsi6ps 2009

Pannullo u Forte npomus @panyuu, Ne 37794/97, CEDH 2001-X

Papachelas npomug I peyuu [BI1], Ne 31423/96, CEDH 1999-11

Papamichalopoulos u opyeue npomus I peyuu, 24 nions 1993, cepus A Ne 260-B

Papon npomue @panyuu (peut.), Ne 344/04, CEDH 2005-XI

Parizov npomus «bwisweii FOzocnasckoti Pecnyonuxu Maxedonuuy, Ne 14258/03, 7 despans 2008
Paroisse Greco Catholiqgue Sambata Bihor npomue Pymeinuu (pent.), Ne 48107/99, 25 mas 2004
Paroisse Greco Catholique Sambata Bihor npomue Pymeinuu, Ne 48107/99, 12 susaps 2010
Parti travailliste géorgien npomue I pysuu (pert.), Ne 9103/04, 22 mas 2007

Parti travailliste géorgien npomue I py3uu, Ne 9103/04, CEDH 2008

Pasa u Erkan Erol npomus Typyuu, Ne 51358/99, 12 nexadps 2006

Patera npomue Yexuu (pem.), Ne 25326/03, 10 saBaps 2006

Pauger npomue Ascmpuu, Ne 24872/94, pemenne Komuccun ot 9 ssaBaps 1995

Paul u Audrey Edwards npomuse Coedunénnoco Koponescmsa (pemt.), Ne 46477/99, 7 utons 2001
Paulino Tomds npomus Ilopmyeanuu (pemnt.), Ne 58698/00, ECH 2003-VIII

Peck npomus Coeounénnoco Koponescmea, Ne 44647/98, CEDH 2003-1

Peers npomus I'peyuu, Ne 28524/95, CEDH 2001-11I

Pellegrin npomue @panyuu [BI1], Ne 28541/95, CEDH 1999-VIII

Pellegriti npomus Umanuu (pemt.), Ne 77363/01, 26 mast 2005

Periafiel Salgado npomuse Hcnanuu (pent.), Ne 65964/01, 16 ampesst 2002

Peraldi npomue @panyuu (pent.), Ne 2096/05, 7 anpens 2009

Perez npomus @panyuu [BI1], Ne 47287/99, CEDH 2004 1

Perlala npomus I'peyuu, Ne 17721/04, 22 depans 2007

Petra npomus Pymeinuu, 23 centsops 1998, Cooprux 1998-VII

Petrina npomue Pymuvinuu, Ne 78060/01, 14 oxtsaops 2008

Pfeifer npomue Aecmpuu, Ne 12556/03, 15 nos6pst 2007

Philis npomus I peyuu, Ne 28970/95, pemenne Komuccuu ot 17 oxtsa6ps 1996

Phillips npomug Coeounénnozo Koponescmesa, Ne 41087/98, CEDH 2001-VII

Pierre-Bloch npomug @panyuu, 21 oxts6ps 1997, Cooprux 1997-VI1

Pini u opyeue npomus Pymvinuu, NeNe 78028/01 u 78030/01, CEDH 2004-V

Pisano npomue Hmanuu (uckmodenue u3 crucka) [BIT], Ne 36732/97, 24 oxtsi6pst 2002
Pistorova npomue Yexuu, Ne 73578/01, 26 oxts10pst 2004

Pla u Puncernau npomug Anooppwi, Ne 69498/01, CEDH 2004-VIII

Plechanow npomus Ionvwu, Ne 22279/04, 7 urons 2009

Ploski npomue [onvuu, Ne 26761/95, 12 Hostopst 2002

Pocius npomue Jlumewt, Ne 35601/04, 6 nrons 2010

Polanco Torres u Movilla Polanco npomue Ucnanuu, Ne. 34147/06, 21 cenradps 2010
Popov npomus Monooswi, Ne 74153/01, 18 saBaps 2005

Post npomue Hudepaanoog (pemt.), Ne 21727/08, 20 ssaBaps 2009

Powell u Rayner npomus Coedunénnozo Koponrescmsa, 21 despans 1990, cepust A Ne 172
Poznanski u opyeue npomue I'epmanuu (peut.), Ne 25101/05, 3 uross 2007

Predescu npomue Pymoinuu, Ne 21447/03, 2 nexabps 2008

Predil Anstalt npomue Umanuu (peu.), Ne 31993/96, 14 mapta 2002

Prencipe npomue Monako, Ne 43376/06, 16 urons 2009

Pressos Compania Naviera S.A. u opyeue npomue benveuu, 20 HosiOpst 1995, cepus A Ne 332
Pretty npomue Coedunénnozo Koponescmsa, Ne 2346/02, CEDH 2002-111

100 © Coser EBpomnsl/EBponeiickuii cyn 1o nmpaam denoseka, 2011 rona



TIPAKTUYECKOE PYKOBOJICTBO ITO KPUTEPUAM TTPUEMJIEMOCTH

Preussische Treuhand GmbH & Co. Kg a. A. npomus Ionvwu (pemnt.), Ne 47550/06, 7 oktsiops 2007
Previti npomus Umanuu (pemut.), Ne 45291/06, 8 nexadpst 2009

Price npomue Coeounénnozo Koponescmaa, Ne 12402/86, pemienue Komuccnu ot 9 mapra 1998
Pridatchenko u opyzue npomug Poccuu, NeNe 2191/03, 3104/03, 16094/03 u 24486/03, 21 utons 2007
Prokopovitch npomue Poccuu, Ne 58255/00, CEDH 2004-X1

Prystavska npomus Yxpauner (pemt.), Ne 21287/02, CEDH 2002-X

Puchstein npomus Ascmpuu, Ne 20089/06, 28 ssuBaps 2010

Putz npomue Aecmpuu, 22 dhespans 1996, Cooprux 1996-1

_Q_

Quark Fishing Limited npomue Coedunénnoeo Koponescmesa (pemr.), Ne 15305/06, CEDH 2006-XIV

— R—

R npomue Coeounénnozo Koponeecmea (pemt.), Ne 33506/05, 4 ssuapst 2007

Radio France u opyeue npomus @panyuu (pemt.), Ne 53984/00, CEDH 2003-X

Raffineries grecques Stran u Stratis Andreadis npomug I peyuu, 9 nexadpst 1994, cepus A Ne 301B

Raimondo npomue Umanuu, 22 dpespans 1994, cepus A Ne 281-A

Rambus Inc. npomus I'epmanuu (pem.) Ne 40382/04, 16 urons 2009

Raninen npomuse @unnanouu, 16 nexadbps 1997, Cooprux 1997-VIII

Rantsev npomue Kunpa u Poccuu, Ne 25965/04, CEDH 2010

Ravnsborg npomus Ilgeyuu, 23 mapta 1994, cepus A Ne 283-B

Refah Partisi (Parti de la Prospeérité) u opyeue npomus Typyuu (peu.), NoNe 41340/98, 41342/98, 41343/98
n 41344/98, 3 oxts16ps 2000

Rehdk npomus Yexuu (pe.), Ne 67208/01, 18 mas 2004

Reinprecht npomus Aecmpuu, Ne 67175/01, CEDH 2005-X11

Reklos u Davourlis npomuse I peyuu, Ne 1234/05, 15 ssaBaps 2009

Revel u Mora npomue @panyuu (peur.), Ne 171/03, 15 Hos16pst 2005

Rezgui npomus @panyuu (pemt.), Ne 49859/99, CEDH 2000-XI

Riabov npomue Poccuu, Ne 3896/04, 31 suBapst 2008

Riabykh npomus Poccuu, Ne 52854/99, CEDH 2003-1X

Riad u Idiab npomue benveuu, NeNe 29787/03 u 29810/03, 24 saBaps 2008

Rinck npomue @panyuu, Ne 18774/09, 19 okrsops 2010

Ringeisen npomue Ascmpuu, 16 uromnst 1971, cepust A Ne 13

Robert Lesjak npomue Cnogenuu, Ne 33946/03, 21 utons 2009

Roche npomue Coeounénnozo Koponescmsa [BIT], Ne 32555/96, CEDH 2005-X

Romarnczyk npomue @panyuu, Ne 7618/05, 18 nHos16ps 2010

Rosenzweig u Bonded Warehouses Ltd npomue [loavwu, Ne 51728/99, 28 urons 2005

Rossi u opyeue npomue Umanuu (pemt.), NeNe 55185/08 u npyrue, 16 nexadps 2008

Rotaru npomue Pymeinuu [BIT], Ne 28341/95, CEDH 2000-V

RTBF npomue benveuu, Ne 50084/06, 29 mapta 2011

Rudzinska npomug [onrvwu (pem.), Ne 45223/99, CEDH 1999-VI

Ruiz-Mateos npomug Hcnanuu, 23 nions 1993, cepust A Ne 262

Rupa npomug Pymwinuu (peut.), Ne 37971/02, 23 despans 2010

Ruzickova npomue Yexuu (peut.), Ne 15630/05, 16 cenrsiopst 2008

S

S. u Marper npomus Coeounénnozo Koponrescmea [BIT], NeNe 30562/04 u 30566/04, 4 nexadpst 2008
S.H. u opyeue npomue Aecmpuu, Ne 57813/00, 1 anpesns 2010

Sablon npomue benveuu, Ne 36445/97, 10 anpens 2001

Saccoccia npomus Ascmpuu (pent.), Ne 69917/01, 5 urons 2007

Sadak npomus Typyuu, Ne 25142/94 u 27099/95, 8 anpens 2004

Saghinadze u opyeue npomus I pysuu, Ne 18768/05, 27 mas 2010

Sahmo npomue Typyuu (pent.), Ne 37415/97, 1 anpens 2003

Sakellardopoulos npomus I'peyuu (pemt.), Ne 38110/08, 6 ssaBapst 2011
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Sakhnovski npomue Poccuu [BIT], Ne 21272/03, 2 HOs10ps 2010

Salabiaku npomus @panyuu, 7 oxtsa6ps 1988, cepus A Ne 141-A

Salesi npomue Hmanuu, 26 dhespans 1993, cepusis A Ne 257-E

Sanchez Ramirez npomus @panyuu, Ne 28780/95, petienrie Komuccuu ot 24 utons 1996

Sancho Cruz u 14 opyeux den 06 acpaproui peghopme npomus Ilopmyeanuu, NeNe 8851/07 u npyrue,
18 suBaps 2011

Sandru u opyeue npomue Pymeinuu, Ne 22465/03, 8 nexadps 2009

Sanles Sanles npomue Hcnanuu (pert.), Ne 48335/99, CEDH 2000-X1

Sapeian npomue Apmenuu, Ne 35738/03, 13 saBaps 2009

Savino u opyaue npomue Umanuu, NeNe17214/05, 20329/05 u 42113/04, 28 ampens 2009

Scavuzzo-Hager npomus lgetiyapuu (pemr.), Ne 41773/98, 30 Hos16ps1 2004

Schalk u Kopf npomue Aecmpuu, Ne 30141/04, CEDH 2010

Scherer npomue Llseuiyapuu, 25 mapta 1994, cepus A Ne 287

Schmautzer npomue Aecmpuu, 23 oxts10pst 1995, cepus A Ne 328A

Schouten u Meldrum npomus Hudepnanoos, 9 nexadps 1994, cepust A Ne 304

Schwizgebel npomue Llsetiyapuu, Ne. 25762/07, CEDH 2010

Sciacca npomue Umanuu, Ne 50774/99, CEDH 2005-1

Scoppola npomue Umanuu (Ne 2) [BIT], Ne 10249/03 17 centsiops 2009

Scordino npomue Umanuu (pem.), Ne 36813/97, CEDH 2003-1V

Scordino npomuse Umanuu (Ne 1) [BIT], Ne 36813/97, CEDH 2006-V

Scozzari u Giunta npomue Umanuu [BIT], NeNe 39221/98 u 41963/98, CEDH 2000-VIII

Sdruzeni Jihoceske Matky npomue Yexuu (pem.), Ne 19101/03, 10 uromns 2006

Section de commune d'Antilly npomus ®@panyuu (pemt.), Ne 45129/98, CEDH 1999 VIII

Sejdic u Finci npomus bocnuu u I'epyezosunsi [BI1], NeNe 27996/06 u 34836/06, CEDH 2009

Sejdovic npomue Umanuu [BI1], Ne 56581/00, CEDH 2006-11

Selcuk u Asker npomusg Typyuu, 24 anpens 1998, Céoprux 1998-11

Selmouni npomue @panyuu [BI1], Ne 25803/94, CEDH 1999-V

Senator Lines GmbH npomue 15 cocyoapcms-unenos Esponetickozo Coroza (pemt.) [BIT], Ne 56672/00,
CEDH 2004-1V

Serguei Zolotoukhine npomus Poccuu [BI1], Ne 14939/03, CEDH 2009

Serife Yigit npomue Typyuu [BII], Ne. 3976/05,

Shilbergs npomue Poccuu, Ne 20075/03, 17 nexadps 2009

Sidabras u DZiautas npomus Jlumewt (pem.), Ne 55480/00 u 59330/00, 1 uronst 2003

Sidabras u DZiautas npomus Jlumewi, NeNe 55480/00 u 59330/00, CEDH 2004-VIII

Sigalas npomus I'peyuu, Ne 19754/02, 22 centadps 2005

Siki¢ npomue Xopeamuu, Ne 9143/08, 15 urons 2010

Siliadin npomus ®panyuu, Ne 73316/01, CEDH 2005-VII

Silih npomue Cnosenuu [BIT], Ne 71463/01, 9 anpens 2009

Silver u opyeue npomus Coedunénnozo Koponescmea, 25 mapta 1983, cepus A Ne 61

Skorobogatykh npomus Poccuu (pemt.), Ne 37966/02, 8 utons 2006

Slavgorodski npomue cmonuu (pemt.), Ne 37043/97, CEDH 1999-11

Slavicek npomus Xopsamuu (pemt.), Ne 20862/02, 4 uronst 2002

Slivenko npomue Jlameuu [BIT], Ne 48321/99, CEDH 2003-X

Slivenko u opyeue npomue Jlameuu (peut.) [BIT], Ne 48321/99, CEDH 2002-11

Smirnov npomue Poccuu (pem.), Ne 14085/04, 6 uronst 2006

Smirnova npomueé Poccuu, NeNe 46133/99 u 48183/99, CEDH 2003-1X

Société Colas Est u opyeue npomue @panyuu, Ne 37971/97, CEDH 2002-111

Société Stenuit npomue @panyuu, 27 despans 1992, cepust A Ne 232-A

Soering npomug Coedunénnozo Koponescmaa, 7 nrons 1989, cepust A Ne 161

Solmaz npomus Typyuu, Ne 27561/02, 16 siuBaps 2007

Sovtransavto Holding npomue Yxpaunwt, Ne 48553/99, CEDH 2002-VII

Sporrong u Lonnroth npomue [llseyuu, 23 centsops 1982, cepust A Ne 52

Stamoulakatos npomue I'peyuu (Ne 1), 26 oxts10ps 1993, cepust A Ne 271

Stamoulakatos npomue Coedunénnoeo Koponeecmesa, Ne 27567/95, pemenne Komuccuu ot 9 anpenst 1997

Star Cate — Epilekta Gevmata u opyeue npomuse I peyuu (pemt.), Ne 54111/07, 6 wrons 2010

Stec u opyeue npomus Coedunénnoeo Koporescmesa (pemt.) [BIT], NeNe 65731/01 u 65900/01, CEDH 2005-X

Steel u opyeue npomue Coedunénnoco Koponescmsa, 23 centsiopst 1998, Coopruk 1998-VII

Stegarescu u Bahrin npomue I[lopmyeanuu, Ne 46194/06, 6 anpens 2010

Stephens npomus Kunpa, Typyuu u OOH (pemt.), Ne 45267/06, 11 nexabpst 2008

Stephens npomus Manemsr (Ne 1), Ne 11956/07, 21 anpemns 2009
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Stiti¢ npomue Xopsamuu, Ne 29660/03, 8 Hos6ps 2007

Stjerna npomus @uunanouu, 25 Hos6ps 1994, cepust A Ne 299-B

Stojkovic npomue «owiswei FO2ocnasckou Pecnyonuxku Makeoonuuy, Ne 14818/02, 8 Hosi6ps 2007
Stolder npomus Hmanuu, Ne 24418/03, 1 nexabps 2009

Stoll npomue Llsetiyapuu [BIT], Ne 69698/01, CEDH 2007-V

Stukus u opyeue npomue Honvwu, Ne 12534/03, 1 anpens 2008

Sud Fondi Srl u opyeue npomue Hmanuu (peut.), Ne 75909/01, 30 aBrycra 2007

Sukiit npomue Typyuu (pemr.), Ne 59773/00, CEDH 11centsiops 2007

Siirmeli npomue I'epmanuu [BIT], Ne 75529/01, CEDH 2006-VII

Surugiu npomue Pymeinuu, Ne 48995/99, 20 anpenst 2004

Syssoyeva u opyeue npomues Jlamsuu (uckmouerne u3 cimcka) [BI1], Ne 60654/00, CEDH 2007-11
Szabo npomue Llseyuu (pemt.), Ne 28578/03, 27 utons 2006

—T—

Tanase npomus Monooswr [BIT], Ne 7/08, CEDH 2010

Tanrikulu npomus Typyuu [BIT], Ne 23763/94, CEDH 1999-1V

Taskin u opyeue npomus Typyuu, Ne 46117/99, CEDH 2004-X

Tatar npomue Pymwinuu, Ne 67021/01, 27 suaps 2009

Taylor-Sabori npomue Coedunénnozo Koponescmea, Ne 47114/99, 22 oxtsi6ps 2002

Tchernitsine npomue Poccuu, Ne 5964/02, 6 anpens 2006

Ternoszky npomue Benepuu, Ne. 67545/09, 14 nexadpst 2010

Thévenon npomuse @panyuu (pemt.), Ne 2476/02, CEDH 2006-111

Timurtas npomus Typyuu, Ne 23531/94, CEDH 2000-VI

Tinnelly & Sons Ltd u opyeue n McElduff u opyeue npomus Coedunénnozo Koponescmea, 10 urons 1998,
Coopnux 1998-1V

Todorov npomug Bboazeapuu (pemt.), Ne 65850/01, 13 mas 2008

Torri npomus Umanuu, 1 nrons 1997, Coopuux 1997-1V

Tre Traktorer AB npomus Illgeyuu, 7 vionst 1989, cepus A Ne 159

Treska npomue Anbanuu u Hmanuu (pemt.), Ne 26937/04, CEDH 2006-X1

Trofimchuk npomus Ykpaunwsr (pem.), Ne 4241/03, 31 mas 2005

Tucka npomue Coedunénnozo Koponescmea (Ne 1) (pem.), Ne 34586/10, 18 siuBaps 2011

Tuna npomue Typyuu (pemr.), Ne 22339/03, 19 suBaps 2010

Turgut u opyeue npomue Typyuu, Ne 1411/03, 8 uronst 2008

Tyrer npomus Coedunénnozo Koponrescmea, 25 anpens 1978, cepust A Ne 26

Tyrer npomus Coeounénnozo Koponrescmea, Ne 5856/72, noxknan Komuccuu ot 14 nexadps 1976, cepus B Ne 24

—U—

Ulke npomus Typyuu (pemr.), Ne 39437/98, 1 mons 2004
Ulyanov npomue Yxpaunet, Ne 16472/04, 5 oxts16ps 2010
Unédic npomus @panyuu, Ne 20153/04, 18 nexabps 2008

Uner npomue Hudepnanoos [BIT], Ne 46410/99, CEDH 2006-XI1
Uzukauskas npomug Jlumewt, Ne 16965/04, 6 urosst 2010

Uzun npomug I'epmanuu, Ne. 35623/05, CEDH 2010

—V—

Van der Tang npomue Hcnanuu, 13 wrons 1995, cepust A Ne 321

Van Droogenbroeck npomue benveuu, 24 nions 1982, cepust A Ne 50

Van Marle u opyeue npomue Hudepnanoos, 26 wronst 1986, cepust A Ne 101

Vanyan npomue Poccuu, Ne 53203/99, 15 nexabps 2005

Varbanov npomue boreapuu, Ne 31365/96, CEDH 2000-X

Varnava u opyeue npomus Typyuu (pemt.), NeNe 16064/90 u npyrue, 14 anpens 1998
Varnava u opyeue npomus Typyuu [BIT], NeNe 16064/90 u npyrue, CEDH 2009
Vasilchenko npomue Poccuu, Ne 34784/02, 23 centsiops 2010
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Vasilkoski u opyeue npomus «ovieuieti FOzocnaeckoii Pecnyoauku Makeoonuuy, Ne 28169/08,
28 oxts6ps 2010

Vassilios Athanasiou u dpyaue npomue I peyuu, Ne 50973/08, 21 nexadpst 2010

Veeber npomue dcmonuu (Ne 1), Ne 37571/97, 7 nosops 2002

Velikova npomue boneapuu (pemt.), Ne 41488/98, CEDH 1999-V

Velikova npomue boneapuu, Ne 41488/98, CEDH 2000-VI

Vera Fernandez-Huidobro npomue Hcnanuu, Ne 74181/01, 6 suBapst 2010

Verein gegen Tierfabriken Schweiz (VgT) npomus [lgetiyapuu (Ne 2) [BIT], Ne 32772/02, CEDH 2009

Veriter npomue @panyuu, Ne 31508/07, 14 oxts6ps 2010

Verlagsgruppe News GMBH npomue Aécmpuu (pemt.), Ne 62763/00, 16 saBaps 2003

Vernillo npomue @panyuu, 20 dpespans 1991, cepus A Ne 198

Vijayanathan u Pusparajah npomue ®@panyuu, 27 aBrycta 1992, cepus A Ne 241-B

Vilho Eskelinen u opyeue npomus @unnsnouu [BI1], Ne 63235/00, CEDH 2007-1V

Viadimir Romanov npomue Poccuu, Ne 41461/02, 24 urons 2008

Voggenreiter npomug I'epmanuu, Ne 47169/99, CEDH 2004-1

Vokoun npomue Yexuu, Ne 20728/05, 3 urons 2008

Von Hannover npomus I'epmaruu, Ne 59320/00, CEDH 2004-V1

— W—

Wakefield npomus Coedunénnoeo Koponescmsa, Ne 15817/89, pemenre Komuccuu ot 1 okTs16pst 1990
Waite u Kennedy npomue I'epmanuu [BIT], Ne 26083/94, CEDH 1999-1

Weber npomus [llgetiyapuu, 22 mast 1990, cepus A No 177

Weber u Saravia npomue I'epmanuu (peut.), Ne 54934/00, 29 urons 2006

Welch npomue Coedunénnozo Koponescmaa, 9 deppans 1995, cepus A Ne 307A
Wendenburg u opyeue npomus I epmanuu (pemt.), Ne 71630/01, CEDH 2003-11

Wieser u Bicos Beteiligungen GmbH npomue Aecmpuu, Ne 74336/01, CEDH 2007-1V
Williams npomue Coeounénnozo Koponescmesa (pemt.), Ne 32567/06, 17 despans 2009
Worm npomus Aecmpuu, 29 asrycra 1997, Coopnux 1997-V

Worwa npomue Ionvuu, Ne 26624/95, CEDH 2003-X1

Wos npomue Ionvwu, Ne 22860/02, CEDH 2006-VII

X

X npomus benveuu u Huoepranoos, Ne 6482/74, pemenne Komuccuu ot 10 urons 1975

X npomus @panyuu, 31 mapta 1992, cepust A Ne 234-C

X npomus @panyuu, Ne 9587/81, pemenrie Komuccuu ot 13 nexadbps 1982

X npomus @panyuu, Ne 9993/82, pemenne Komuccuu ot 5 oxTsi0ps 1982

X npomus Hmanuu, Ne 6323/73, perienne Komuccuu ot 4 mapta 1976

X npomus Hudepnanoos, Ne 7230/75, pemerne Komuccun ot 4 oxts16pst 1976

X npomue ®OPI” (pem.), Ne 1860/63, 15 nexabps 1965, CoopHuk nemennii 18

X npomue @PI (pemt.), Ne 2606/65, pemenne Komuccun ot 1 ampens 1968

X npomuse @PI, Ne 1611/62, pemmenne Komuccuu ot 25 centsiops 1965

X npomue ®PI", Ne 7462/76, pemienne Komuccuu ot 7 mapra 1977

X npomue Coeounénnozo Koponescmeaa, Ne 6956/75, perenne Komuccuu ot 10 gexadpst 1976
X npomus Coedunénnozo Koponescmea, Ne 7308/75, pemenne Komuccun ot 12 oktsa6ps 1978
Xu Y npomus benveuu, Ne 8962/80, pemenne Komuccuu ot 13 mas 1982

X u Y npomus Huoepnanoos, 26 mapta 1985, cepus A Ne 91

X, Yu Z npomus Coeounénnozo Koponescmea [blI1], 22 anpens 1997, Cooprux 1997-11
Xenides-Arestis npomug Typyuu, Ne 46347/99, 22 nexadbps 2005

—Y—

Y.F. npomus Typyuu, Ne 24209/94, CEDH 2003-1X

Yagmurdereli npomus Typyuu (pem.), Ne 29590/96, 13 dpespans 2001
Yasa npomus Typyuu, 2 cenrsiops 1998, Cooprux 1998-VI

Yildirim npomue Aecmpuu (pemt.), Ne 34308/96, 19 oxTs16ps 1999
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Yonghong npomus Ilopmyeanuu (pemt.), Ne 50887/99, CEDH 1999-IX
Yorgiyadis npomus Typyuu, Ne 48057/99, 19 oxrsaops 2004
Yurttas npomug Typyuu, Ne 25143/94 u 27098/95, 27 mas 2004

7

Z npomus @unnanouu, 25 pespans 1997, Cooprux 1997-1

Z u dpyeue npomus Coedunénnozo Koponescmea [BI1], Ne 29392/95, CEDH 2001-V
Zagaria npomus Umanuu (pemr.), Ne 24408/03, 3 uronst 2008
Zaicevs npomus Jlameuu, Ne 65022/01, 31 utons 2007

Zalli npomue Anbanuu (pemt.), Ne 52531/07, 8 depans 2011
Zana npomus Typyuu, 25 vosi0pst 1997, Cooprux 1997-VII
Zander npomus Ileeyuu, 25 Hos0ps 1993, cepus A Ne 279-B
Zapletal npomus Yexuu (pemt.), 12720/06, 30 vos6ps 2010
Zehentner npomue Ascmpuu, Ne 20082/02, 16 urons 2009
Zhigalev npomue Poccuu, Ne 54891/00, 6 nrons 2006

Zietal npomug [onvuu, Ne 64972/01, 12 mas 2009
Znamenskaia npomug Poccuu, Ne 77785/01, 2 utonst 2005
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